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-"PART VL

OF THE LAW CONCERNING REAL PROPERTY.

[cONTINUED FROM THE THIRD VOLUME.]

LECTURE LIV.
OF ESTATES IN FEE.

THE perusal of the former volumes of these Commentaries has
prepared the student to enter upon the doctrine of real estates,
which is by far the most artificial and complex branch of our
municipal law. We commenced with a general view of the
international law of modern civilized nations, and endeavored to
ascertain and assert those great elementary maxims of universal
justice, and those broad principles of national policy and conven-
tional regulation, which constitute the code of public law. The
government of the United States next engaged our attention ; and
we were led to examine and explain the nature and reason of its
powers, as distributed in departments, and the constitutional limits
of its sphere of action, as well as the restrictions imposed upon the
original sovereignty of the several members of the Union. We
then passed to the sources of the municipal law of the state gov-
ernments, and treated of personal rights and the domestic
relations, which *are naturally the objects of our earliest *2
sympathies and most permanent attachments. Our studies
were next directed to the laws of personal property, and of com-
mercial contracts, which fill a wide space in all civil institutions ;
Yor they are of constant application in the extended intercourse
and complicated business of mankind. In all the topics of dis-
cussion, we have been, and must continue to be, confined to an
elementary view and sweeping outline of the subject; for the

plan of these essays will not permit me to descend to that variety
) VOL. 1v. —1 [ 1 ]



*3 OF REAL PROPERTY. [PaRT vI.

and minuteness of detail, which would be oppressive to the gen-
eral reader, though very proper to guide the practical lawyer
through the endless distinctions which accompany and qualify
the general principles of law.

In treating of the doctrine of real estates, it will be most con-
venient, as well as most intelligible, to employ the established
technical language, to which we are accustomed, and which apper-
tains to the science. Though the law in some of the United States
discriminates between an estate in free and pure allodium, and an
estate in fee simple absolute, these estates mean essentially the
same thing; and the terms may be used indiscriminately, to de-
scribe the most ample and perfect interest which can be owned in
land. The words seisin and fee have always been so used in New
York, whether the subject was lands granted before or since the
Revolution ; though, by the act of 1787, the former were declared
to be held by the tenure of free and common socage, and the latter
in free and pure allodium. (¢) In Connecticut and Virginia, the
terms seisin and fee are also applied to all estates of inheritance,
though the lands in those states are declared to be allodial, and
free from every vestige of feudal tenure. () The statute of New
York, to which I have alluded, made an unnecessary distinction in

legal phraseology as applied to estates; and the distinction
*3 lay *dormant in the statute, and was utterly lost and con-

founded in practice. The technical language of the common
law was too deeply rooted in our usages and institutions, to be
materially affected by legislative enactments. The New York
Revised Statutes have now abolished the distinction, by declaring,
that all lands within the state are allodial, and the entire and
absolute property vested in the owners, according to the nature
of their respective estates. All feudal tenures, of every descrip-
tion, with their incidents, are abolished, subject, nevertheless, to
the liability of escheat, and to any rents or services certain,
which bad been, or might be, created or reserved. (¢) And to

(a) See the Reports passim, and particularly 18 Johns. 74, and 20 id. 548, 6563.

(b) 6 Conn. 373, 386, 500; 4 Munf. 206; Notes to 2 Bl. Comm. 44, 47, 77, 104, by
Dr. Tucker. In Michigan, by act of 1821, all persons seised in fee tail were declared
to be seised of an allodial estate. So also in Pennsylvania. In Connecticut, by
statute of 1793, every proprietor of land in fee simple was declared to have an abso-
lute and direct dominion and property in the same.

(a) This is also the language of the Revised Constitution of New York, of 1846,
art. 1, §§ 12, 13.

(2]



LECT. LIV.] OF REAL PROPERTY. *4

avoid the inconvenience and absurdity of attempting a change in
the technical language of the law, it was further declared, that
every estate of inheritance, notwithstanding the abolition of ten-
ure, should continue to be termed a fee simple, or fee ; and that
every such estate, when not defeasible or conditional, should be
termed a fee simple absolute, or an absolute fee. () It was
undoubtedly proper that the tenure of lands should be uniform,
and that estates should not in one part of the country be of the
denomination of socage tenures, and in another part allodial ; but
it may be doubted whether there was any wisdom or expediency
in the original statute provision, declaring the lands in New York
to be allodial, and abolishing the tenure of free and common
socage, since nothing is gained in effect, and nothing is gained
even in legal language, by the alteration. The people of the
state, in their right of sovereignty, are still declared to possess
the original and ultimate property in and to all lands; and the
right of escheat, and the rents and services already in use, though
incident to the tenure of free and common socage, are reserved. (¢)
A fee, in the sense now used in this country, is an estate of

an inheritance in law, belonging to the owner, and * transmis- *4
sible to his heirs. (a) No estate is deemed a fee, unless it may
continue forever. An estate, whose duration is circumscribed by
the period of one or more lives in being, is merely a freehold, and
not a fee. Though the limitation be to a man and his heirs dur-
ing the life or widowhood of B., it is not an inheritance or fee,
because the event must necessarily take place within the period
of a life. It is merely a freehold, with a descendible or transmis-
sible quality ; and the heir takes the land as a descendible free-
hold. (&)

(8) N. Y. Revised Statutes, i. 718, sec. 3, 4; p. 722,sec. 2; N. Y. R. S. 8d ed. ii. 9.

(c) N. Y. Revised Statutes, i. 718, sec. 1, 8, 4. Why should we assume the allo-
dial theory, if we must preserve the language of the socage tenure? With the mutato
nomine, it is still de te fabula narratur.

(a) The word feudum imports not only deneficium, but beneficium and hareditatem.
It is an inheritable estate. Feodum idem est quod hewreditas. Litt. sec. 1; Wright
on Tenures, 148. Spelman says, that feodum signifies puram heereditatem, maximum jus
possidendi et perpetuum rei immobilis dominium. Gloss. voce Feodum. Dr. Webster,
the lexicographer, says that fee, when applied to land, was a contraction of the Latin
word fides, and the name originated with the Lombards, and it was a grant or loan of
land in trust for future services, and not a reward for past services. [See iii. 514,
n 1]

(6) 1 Co. 140, b; 10 Co. 98, b; Vaughan, 201; 2 Bl. Comm. 259; Preston on

(3]



*5 OF REAL PROPERTY. [PART VI

The most simple division of estates of inheritance is that men-
tioned by Sir William Blackstone, (¢) into inheritances absolute or
in fee simple, and inheritances limited ; and these limited fees he
subdivides into qualified and conditional fees. This was according
to Lord Coke’s division, and he deemed it to be the most genuine
and apt division of a fee. (d) Mr. Preston, in his treatise on
Estates, (¢) has, however, gone into more complex divisions, and
he classes fees into fees simple, fees determinable, fees qualified,
fees conditional, and fees tail. The subject is full of perplexity,
under the distinctions which he has attempted to preserve be-
tween fees determinable and fees qualified ; for he admits that
every qualified fee is also a determinable fee. I shall, for the

sake of brevity and perspicuity, follow the more comprehen-
*5 sive division of Lord Coke, and divide the subject * into fees
simple, fees qualified, fees conditional, and fees tail.

1. Fee Bimple is a pure inheritance, clear of any qualification
or condition, and it gives a right of succession to all the heirs
generally, under the restriction that they must be of the blood of
the first purchaser, and of the blood of the person last seised. (a)
It is an estate of perpetuity, and confers an unlimited power of
alienation, and no person is capable of having a greater estate or
interest in land. Every restraint upon alienation is inconsistent
with the nature of a fee simple; and if a partial restraint be an-
nexed to a fee, as a condition not to alien for a limited time, or
not to a particular person, it ceases to be a fee simple, and be-
comes a fee subject to a condition.

The word “ heirs ” is, at common law, necessary to be used, if the
estate is to be created by deed.(d) The limitation to the heirs
Estates, i. 480. According to Lord Ch. J. Vaughan (though Sir William Blackstone
and Mr. Preston do not follow his opinion), the heir takes in the character and title
of heir, and not of special occupant.

(¢) Comm. ii. 104, 109.

(d) Co. Litt. 1,b; 10 Co. 97, b; 2 Inst. 333. The judges, in Plowden, 241, b,
245, b, and Lord Ch. J. Lee, in Martin ». Strachan, 5 T. R. 107, in notis, are still more
large in the division of inheritances at common law. They make but two kinds, fees
simple absolute, and fees simple, conditional or qualified.

(e) Vol. i. 419.

(a) Litt. sec. 1, 11; Co. Litt. 1, b; Fleta, lib. 8, c. 8; Plowd. 657, a. But the
above restriction has been essentially changed in this country, as we shall see here-
after, when we come to treat of the law of descent.

(b) A grant to a man and his right heirs is the same as a grant to a man and his

heirs. Co. Litt. 22, b; but Lord Coke, in Co. Litt. 8, b, says, that a grant to a man
and his Aeir, in the singular number, conveys only an estate for life, decause the heir is

[4]



LECT. LIV.] OF REAL PROPERTY. *6

must be made in direct terms, or by immediate reference, and no
substituted words of perpetuity, except in special cases, will be
allowed to supply their place, or make an estate of inheritance

of feoffments and grants. (¢) * The location of the word in *6
any particular part of the grant is not essential ; for a grant

of a rent to A., and that he and his heirs should distrain for it,
will pass a fee. (a) The general rule is applicable to all convey-
ances governed by the rules of the common law ; for though prior
to the statute of uses, the fee, in the view of a court of chancery,
passed by reason of the conmsideration, in a bargain and sale, or
covenant to stand seised to uses, without any express limitation
to the heirs; yet, when uses were by statute transferred into
possession, and became legal estates, they were subjected to the
scrupulous and technical rules of the courts of law. The example
at law was followed by the courts of equity, and the same legal
construction applied by them to a conveyance to uses. (b) If a
man purchases lands to himself forever, or to him and to his
assigns forever, he takes but an estate for life. Though the in-
tent of the parties be ever so clearly expressed in the deed, a fee
cannot pass without the word ** heirs.” (¢) The rule was founded
originally on principles of feudal policy, which no longer exist,
and it has now become entirely technical. A feudal grant was,
stricti juris, made in consideration of the personal abilities of the

but one. ‘This is a strange reason to be given, under a system of law ‘which prefers
males to females in the course of descent, and in which the right of primogeniture
among the males is unrelentingly enforced. Mr. Hargrave, note [45] to Co. Litt. 8, b,
questions the doctrine, and he says there are authorities to show that the word Aeir,
in a deed, as well as in & will, may be taken for nomen collectivumn, and stand for heirs
in general. The doctrine of Coke was very vigorously attacked by Lord Ch, J. Eyre,
near a century ago, in Dubber v. Trollope, Amb. 458; and Lord Coke himself showed,
in Co. Litt. 22, a, that an estate tail, with the word keir in the singular number, was
created and allowed in 39 Ass. pl. 20. See also Richards v. Lady Bergavenny, 2 Vern.
324 ; Pawsy v. Lowdall, Style, 249; Whiting v. Wilkins, 1 Bulst. 219 ; Blackburn v.
Stables, 2 Ves. & B. 871. Notwithstanding all this authority in opposition to the
rule as stated by Lord Coke, and the unintelligible reason assigned for it, Mr. Preston
states the rule as still the existing law. Treatise on Estates, ii. 8. In the case of
King's Heirs v. King's Adm., 12 Ohio, 890, [s. c. 15 id. 569,) a case distinguished for
the most learned and elaborate discussion, the court held that the word Aeir in the
singular number in a will was to be construed the same as the word heirs.

(c) Litt. sec. 1. (a) Lord Coke, in 8 Bulst. 128.

(8) 1 Co. 87, b, 100, b; Gilbert on Uses and Trusts, by Sugden, 29, 143; Tapner
v. Merlott, Willes, 177; Vanhorn v. Harrison, 1 Dallas, 137.

(c) Holt, Ch. J., 8 Mod. 109; [Batchelor v. Whitaker, 88 N. C. 860; Jordan v.
McClure, 85 Penn. St. 495.]

[5]



*T OF REAL PROPERTY. [PART VI

feudatory, and his competency to render military service; and it
was consequently confined to the life of the donee, unless there
was an express provision that it should go to his heirs. (d)

But the rule has for a long time been controlled by a more
liberal policy, and it is counteracted in practice by other rules,
equally artificial in their nature, and technical in their application.
It does not apply to conveyances by fine, when the fine is in the

nature of an action, as the fine sur conuzance de drott, on ac-
*T count of the efficacy and solemnity * of the conveyance, and
because a prior feoffment in fee is implied. (a) Nor does the
rule apply to a common recovery, which is in legal contemplation
a real action; for the recoverer takes a fee by fiction of law, ac-
cording to the extent of his former estate, of which he is sup-
posed to be disseised. () It does not apply to a release by way
of extinguishment, as of a common of pasture ; (¢) nor to a parti-
tion between joint tenants, coparceners, and tenants in common ;
nor to releases of right to land by way of discharge, or passing the
right, by one joint tenant or coparcener, to another. In taking a
distinct interest in his separate part of the land, the releasee takes
the like estate in quantity which he had before in common. (d)
Grants to corporations aggregate pass the fee without the words
“heirs or successors,” because in judgment of law a corporation
never dies, and is immortal by means of perpetual succession. (¢)
In wills, a fee will also pass without the word * heirs,” if the inten-
tion to pass a fee can be clearly ascertained from the will, or a fee
be necessary to sustain the charge or trust created by the will. (f)
It is likewise understood, that a court of equity will supply the
omission of words of inheritance ; and in contracts to convey, it will
sustain the right of the party to call for a conveyance in fee,
when it appears to have been the intention of the contract to
convey a fee. (g)
Thus stands the law of the land, without the aid of legislative

(d) 2 Bl. Comm. 107, 108.

(a) Co. Litt. 9,b; Preston on Estates, ii. 51, 52.

(b) Preston on Estates, ii. 61, 52; 2 Bl. Comm. 357.

(¢) Co. Litt. 280, a. (d) Co. Litt. 9, b, 273, b; Preston, supra, 5, 56-59.

(e) Co. Litt. 9, b. .

(/) Ib.; Holdfast v. Martey, 1 T. R. 411; Fletcher v. Smiton, 2 id. 856; Newkerk
v. Newkerk, 2 Caines, 345; Dane’s Abr. iv. c. 128. [By statute the fee passes unless
a contrary intent appears. 7 Wm. IV. and 1 Vict. c. 26, § 28.] _

(9) Comyns’s Dig. tit. Chancery, 2 T. 1; Defraunce v. Brooks, 8 Watts & S. 67.
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provision. But in this country the statute law of some of the.
states has abolished the inflexible rule of the common law, which
had long survived the reason of its introduction, and has ren-
dered the insertion of the word ** heirs ”’ no longer necessary. *8
In Virginia, Kentucky, Mississippi, Missouri, Alabama, and
New York, (a) the word ‘ heirs,” or other words of inheritance,
are no longer requisite, to create or convey an estate in fee; and
every grant or devise of real estate made subsequent to the stat-
ute, passes all the interest of the grantor or testator, unless the
intent to pass a less estate or interest appears in express terms or
by necessary implication. (5) The statute of New York also adds,
for greater caution, a declaratory provision, that in the construc-
tion of every instrument creating or conveying any estate or
interest in land, it shall be the duty of the courts to carry into
effect the intention of the parties, so far as such intention can be
collected from the whole instrument, and is consistent with the
rules of law. Some of the other States, as New Jersey, North
Carolina, and Tennessee, have confined the provision to wills,
and left deeds to stand upon the settled rules and construction of
the common law. They have declared by statute, that a devise
of lands shall be construed to convey a fee simple, unless it ap-
pears, by express words or manifest intent, that a lesser estate
was intended. (¢)

(a) Statute of Virginia, December 13, 1792; Statute of Kentucky, December 19,
1797; Statute of Alabama, 1812; New York Revised Statutes, i 748, sec. 1, 2;
Griffith’s Law Register ; R. C. of Mississippi, 1824; R. S. of Missouri, 1835.

(6) In Illinois, words of perpetuity or inheritance are still essential to create a
fee, and the same general rule is implied to a devise. Jones v. Bramblet, 1 Scam.
276.

(c) B. 8. N.J. 1847, p. 342. Mr. Humphreys, in his Essay on Real Property, and
Outlines of a Code, 235, first edition, has proposed the same reform, of rendering the
word “ heirs ”” no longer necessary in conveyances in fee; and the American lawyei-
cannot but be forcibly struck, on the perusal of that work, equally remarkable for
profound knowledge and condensed thought, with the analogy between his proposed
improvements and the actual condition of the jurisprudence of this country. But I
think it very probable that the abolition of the rule requiring the word “ heirs "’ to pass
by a free deed, will engender litigation. There was none under the operation of the
rule. The intention of the grantor was never defeated by the application of it. He
always used it when he intended a fee. Technical and artificial rules of long stand-
ing, and hoary with age, conduce exceedingly to certainty and fixedness in the law,
and are infinitely preferable, on that account, to rules subject to be bent every way
by loose latitudinary reasoning. A lawyer always speaks with confidence on ques-
tions of right under a deed, and generally circumspectly as to questions of right
under a will.
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*9 %2 A Qualified, Base, or Determinable Fee (for I shall use
the words promiscuously) is an interest which may continue
forever, but the estate is liable to be determined without the aid
of a conveyance, by some act or event, circumscribing its con-
tinuance or extent. Though the object on which it rests for
perpetuity may be transitory or perishable, yet such estates are
deemed fees, because, it is said, they have a possibility of endur-
ing forever. A limitation to a man and his heirs, so long as A.
shall have heirs of his body; or to a man and his heirs, tenants
of the manor of Dale; or till the marriage of B.; or so long as
St. Paul’s church shall stand, or a tree shall stand, are a few of
the many instances given in the books, in which the estate will
descend to the heirs, but continue no longer than the period men-
tioned in the respective limitations, or when the qualification
annexed to it is at an end. (a) If the event marked out as the
boundary to the time of the continuance of the estate, becomes
impossible, as by the death of B. before his marriage, the estate
then ceases to be determinable, and changes into a simple and
absolute fee; but until that time, the estate is in the grantee,
subject only to a possibility of reverter in the grantor. It is the
uncertainty of the event, and the possibility that the fee may
last forever, that renders the estate a fee, and not merely a free-
hold. All fees liable to be defeated by an executory devise are
determinable fees, and continue descendible inheritances until
they are discharged from the determinable quality annexed to
them, either by the happening of the event or a release. (5)
" These qualified or determinable fees are likewise termed base fees,
because their duration depends upon the occurrence of collateral
circumstances, which qualify and debase the purity of the
*10 title. A tenantin tail may, by a bargain and sale, lease * and
release, or covenant to stand seised, create a base fee, which

will not determine until the issue in tail enters. (a)

(a) Plowd. 667, a; 10Co.97, b; 11 Co.49,a; 1 Ld. Raym. 826; Powell, J., in Idle
v. Cooke, 2 Ld. Raym. 1148 ; 2 Bl. Comm. 109; Preston on Estates, i. 431-433, 481-
483; [Leonard ». Burr, 18 N. Y. 96.]

(b) Goodright ». Searle, 2 Wils. 29.

(a) Machell v. Clarke, 2 Ld. Raym. 778. The apprentice of the Middle Temple,
in the course of his learned and sucoessful argument in Walsingham'’s Case (Plowden,
547, 667), stated the distinction which has been followed by Mr. Preston, between a
determinable and a base fee, and he gives the following obscure explanation of the

latter: “ A. has a good and absolute estate in fee simple, and B. has another estate
of fee in the same land, which shall descend from heir to heir, but which is base in
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If the owner of a determinable fee conveys in fee, the determin-
able quality of the estate follows the transfer ; and this is founded
upon the sound maxim of the common law, that nemo potest plus
Juris in alium transferre quam ipse habet. Within that rule, the
proprietor of a qualified fee has the same rights and privileges
over the estate as if he were a tenant in fee-simple; all the
estate is in the feoffee, notwithstanding the qualification, and no re-
mainder can be limited over, nor any reversion expectant thereon,
other than the possibility of a reverter when the estate deter-
mines, or the qualification ceases. (b)

*3. A Conditional Fee is one which restrains the fee to *11
some particular heirs, exclusive of others, as to the heirs
of a man’s body, or to the heirs male of his body. (a) This was
at the common law construed to be a fee simple on condition that
the grantee had the heirs prescribed. If the grantee died without
such issue, the lands reverted to the grantor. But if he had the
specified issue, the condition was supposed to be performed, and
the estate became absolute, so far as to enable the grantee to
alien the land, and bar not only his own issue, but the possibility
of a reverter. By having issue, the condition was performed for
three purposes: to alien, to forfeit, and to charge.(d) Even

respect of the fee of A., and not of absolute perpetuity, as the fee of A.is.” He then
gives the following example, by way of illustration: “ If a man makes a gift in tail,
and the donee be attainted of treason, the king shall have the land as long as there
are any heirs of the body of the donee; and in that case there are two fees, for the
donor has his ancient fee simple, and the crown another fee in the same land, which
is but a base fee, for it is younger in time than the fee of the donor, and if the heirs
of the body of the domee fail, the fee is gone, whereas the fee of the donor never
perishes ; it is pure and perpetual, while the other is but base and transitory.” Mr.
Preston, in his Treatise on Estates, i. 460, 468, defines a qualified fee to be an interest
given to a man and to certain of his heirs only, as to a man and his heirs on the part
of his father; but this is termed in Plowden, 241, b, a fee simple conditional.

(4) 10 Co. 97, b; Preston on Estates, i. 484. According to Lord Ch. J. Vaughan,
the reverter in this case is a quasi reversion, and he did not see why a remainder
might not be granted out of such a qualified fee. Gardner v. Sheldon, Vaughan, 269.
But the rale is probably otherwise, and on a fee simple conditional at common law,
a remainder could not be created, for the fee was the whole estate. There was only
a possibility, or right of reverter, left in the donor, and that was not an actual estate;
Lee, Ch. J., in Martin v. Strachan, 5 T. R. 107, note ; and yet Mr. Preston (on Estates,
ii. 863) concludes, that limitations of remainders, after qualified or limited estates of
inheritance, were in use at common law.

(a) Fleta, lib. 3, c. 8, sec. 5; 2 Bl. Comm. 110.

(5) In Izard v. Izard, Bailey, Eq. 228, the rule was recognized, that lands held in
fee simple conditional were bound, after the birth of issue, by the lien of a judgment
or decree, aguinst the tenant, in bar of the right of the issue, to take per forman
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before issue had, the tenant of the fee simple conditional might
by feoffment have bound the issue of his body. But there still
existed the possibility of a reverter in the donor. After issue
born, the tenant could also bar the donor and his heirs of that
possibility of a reversion, but the course of descent was not
altered by having issue.(¢) The common law provided the
Sformedon in reverter, as the remedial writ for the grantor and his
heirs, after the determination of the gift of the conditional fee,
by the failure of heirs. (d) Before the statute de donis, a fee on
condition that the donee had issue of his body, was in fact a fee
tail, and the limitation was not effaced by the birth of issue. If
the donee died without having aliened in fee, and without leaving
issue, general or special, according to the extent of the gift, the
land reverted again to the donor. But the tenant, after the birth
of issue, could and did alien in fee ; and this alleged breach of the
condition of the grant was the occasion of the statute of West-.

minster 2, 13 Edw. I. c. 1, commonly called the statute de
*12 donis, which recited the evasion *of the condition of the

gift by this subtle construction, and consequent alienation,
going to defeat the intention.of the donor. The statute accord-
ingly, under that pretence, preserved the estate for the benefit of
the issue of the grantee, and the reversion for the benefit of the
donor and his heirs, by declaring that the will of the donor, ac-
cording to the form of the deed manifestly expressed, should' be
observed, and that the grantee should have no power to alien the
land. It deprived the owner of the feud of his ancient power of
alienation, upon his having issue, or performing the condition,
and the donor’s possibility or right of reverter was turned into a
reversion. The feud was to remain unto the issue according to
the form of the gift; and if such issue failed, then the land was
to revert to the grantor or his heirs; and this is frequently con-
sidered to have been the origin of estates tail, though the statute
rather gave perpetuity than originally created that ancient kind
of feudal estate. (a)

doni. And in Pearse v. Killian, 1 McMullan, Eq. 231, it was held that the reversion
or remainder expectant on the fee simple conditional, or the possibility of reverter,
may be released, so as to make the estate of the tenant of the fee conditional an
absolute fee. [See further, Groves v. Cox, 40 N.J. L. 40; Graham v. Moore, 13 8. C.
115.]
(c) Bracton, lib. 2, ¢c.6,17,b; Co. Litt. 19,a; 2 Inst. 333. (d) F. N. B. 219.
(a) Sir Martin Wright (Int. to Tenures, 189), observes, that the statute de donis
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4. Of Fees Tail. — The statute de donis took away the power of
alienation on the birth of issue, and the courts of justice con-
sidered that the estate was divided into a particular estate in the
donee, and a reversion in the donor. Where the donee had a
fee simple before, he had by the statute what was denominated
an estate tail ; and where the donor had but a bare possibility
before, he had, by construction of the statute, a reversion or fee
simple expectant upon the estate tail. (6) Under this division of
the estate, the donee could not bar or charge his issue, nor for
default of issue, the donor or his heirs, and a perpetuity was
created. The tenant in tail was not chargeable with waste, and
the wife had her dower and the husband his curtesy in the estate
tail. The inconvenience of these fettered inheritances is as
strongly described, and * the policy of them as plainly con- *13
demned, in the writings of Lord Bacon and Lord Coke, as
by subsequent authors, (a) and the true policy of the common
law is deemed to have been overthrown by the statute de donis
establishing those perpetuities. Attempts were frequently made
in Parliament to get rid of them, but the bills introduced for that
purpose (and which Lord Coke says he had seen) were uniformly
rejected by the feudal aristocracy, because estates tail were not
liable to forfeiture for treason or felony, nor chargeable with the
debts of the ancestor, nor bound by alienation. They were very
conducive to the security and power of the great landed propri-
etors and their families, but very injurious to the industry and
commerce of the nation. It was not until Zaltarum’s Case, 12
Edw. IV., that relief was obtained against this great national
grievance, and it was given by a bold and unexampled stretch of
the power of judicial legislation. The judges, upon consultation,
resolved, that an estate tail might be cut off and barred by a com-
mon recovery, and that, by reason of the intended recompense,

did not create any new fee, aut re aut nomine. It only severed the limitation from the
condition of the gift, according to the manifest intent of it, and restored the effect of
the limitation to the issue and the reversion, as the proper effect of the condition to
the donor, The fee simple conditional, at common law, was declared, in the case of
Willion v. Berkley, Plowd. 239, to be the same as the estate tail under the statute de
domis.

(5) Entails are generally supposed to have been introduced by the Normans, but
they were frequent in the Saxon times, and they existed in the Roman law, — volo
meas cedes manere firmas meis filiis et nepotibus, in universum tempus. Dig. 3. [88, § 15.]

(a) Lord Bacon on the Use of the Law ; Co. Litt. 19, b; 6 Co. 40. Lord Coke’s
Dedication of his Reports to the Reader, 6.

[(11]
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the common recovery was not within the restraint of the statute
de donis. (b)) These recoveries were afterwards taken notice of,
and indirectly sanctioned by several acts of Parliament, and have,
ever since their application to estates tail, been held as one of the
lawful and established assurances of the realm. They are now
considered simply in the light of a conveyance on record, invented
to give a tenant in tail an absolute power to dispose of his estate,
as if he were a tenant in fee simple ; and the estates tail in Eng-
land, for a long time past, have been reduced to almost the same
state, even before issue born, as conditional fees were at common
law, after the condition was performed by the birth of issue. A
common recovery removes all limitations upon an estate tail,
* 14 and an absolute, unfettered * pure fee simple passes as the
legul effect and operation of a common recovery. It is the
only mode of conveyance in England, by which a tenant in tail
can effectually dock the entail. If he conveys by deed, he con-
veys only a base or voidable fee, and he will not exclude his heirs
per formam doni. Even by fine, he only bars his issue, and not
subsequent remainders. He conveys only a base or qualified fee,
though the remainderman will be barred by limitation of time,
as a stranger would upon a fine levied with proclamations. It is
the common recovery only that passes an absolute title. () In
Mary Portington’s Case, (b) Lord Coke says, that the judgment
in 12 Edw. IV. was no new invention, but approved of by the
resolutions of the sages of the law, who, “ perceiving what con-
tentions and mischiefs had crept in, to the disquiet of the law, by
these fettered inheritances, upon consideration of the act, and of
the former exposition of it by the sages of the law, always after
the said act, gave judgment that in the case of a common recovery,
where there was a judgment against the tenant in tail, and another
judgment against the vouchee to have in value, the estate should
be barred.”
Estates tail were introduced into this country with the other

(6) Co. Litt. 19, b; Mildmay’s Case, 6 Co. 40; Mary Portington’s Case, 10
Co. 85.

(a) Martin v. Strachan, 5 T. R. 107, note. This case was affirmed in the House
of Lords. Willes, 444. By the statute of 3 and 4 Wm. IV. c. 74, conveyances in
England by fine and recovery are abolished, and all warranties of lands entered into
by tenants in tail are declared void against the issue in tail, and estates tail can now
only be barred by a deed enrolled under the statute.

(b) 10 Co. 88.
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parts of the English jurisprudence, (¢) and they subsisted in full
force before our Revolution, subject equally to the power of being
barred by a fine or common recovery. (d) But the doctrine of
estates tail, and the complex and multifarious learning connected
with it, have become quite obsolete in most parts of the United
States. In Virginia, estates tail were abolished as early as 1776,
in New Jersey, estates tail were not abolished until 1820 ; and
in New York, as early as 1782, and all estates tail were
turned into estates in *fee simple absolute. (a) So, in *15
North Carolina, Kentucky, Tennessee, and Georgia, estates

tail have been abolished, by being converted by statute into
estates in fee simple. (5) In the states of South Carolina and
Louisiana, they do not appear to be known to their laws, or ever
to have existed ; but in several of the other states, they are par-
tially tolerated, and exist in a qualified degree. (¢)

(c) In the Pennsylvania charter of 1681, it was expressly declared, that estates of
inheritance might be granted in fee simple, or in fee tail, the statute de donis notwith-
standing.

(d) In Virginia, a law was passed in 1705, to take away from the courts the power
of defeating entails. Tucker’s Life of Jefferson, i. 21.

(a) Act of Virginia, of 7th October, 1776; Acts of Assembly of New Jersey, 1784,
1786, and 1820; R. S. N. J. 1847; Den v. Robinson, 2 South. 718 ; Den v. Spachius,
1 Harr. 172; Laws of New York, sess. 6, c. 2, sess. 9, c. 12; New York Revised
Statutes, i. 722, sec. 8.

() Act of North Carolina, 1784 ; Act of Kentucky, 1796 ; Griffith’s Reg. under
the appropriate heads, No. 8; Prince’s Dig. of the Laws of Georgia, 1837, pp. 231,
246

(¢) The Civil Code of Louisiana, art. 15607, prohibits substitutions and fidei com-
missa. It is more rigorous than the Code Napoleon, for it prohibits substitutions in
favor of the grandchildren of the testator, or of the children of his brothers or sisters,
and even when the provisions of the will do not tend to alter the course of descents,
and whether the substitution be conditional or unconditional. The persons to take
must be in esse, and designated by the will. The testator cannot control property
beyond one life. He may name children living, and provide that, after the death of
their mother, they shall take the property. Code, art. 1500, Rachal v. Rachal, 1 Rob.
(La.) 115. In New Hampshire, estates tail are said to be retained ; but I should
have inferred from statutes passed in 1789, 1791, and 1792, respecting conveyances by
deed and by will, and the course of descents, that estates tail were essentially abol-
ished. But it was not so; for by statutes in 1837, any tenant in tail, in New Hamp-
shire, may convey by deed his estate, and bar all remainders and reversions as
effectually as by a fine or common recovery. So a tenant for life, with the person
having a vested remainder in tail, may by deed convey the whole estate, as if the
remainder was in fee simple. In Alabama and Mississippi, 8 man may convey or
devise land to a succession of donees then living, and to the heirs of the remainder-
man. Statute of Alabama, 1812. In Connecticut (Kirby, 118, 176, 177; Hamilton
v. Hempsted, 8 Day, 332; Swift’s Dig. i. 79; Allyn v. Mather, 9 Conn. 114), and in
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Conditional fees at common law, as known and defined 'prior to
the statute de donts, have generally partaken of the fate of estates
in fee tail, and have not been revived in this country. Executory
limitations under the restrictions requisite to prevent perpetuities,
and estates in fee upon condition, other than those technical con-
ditional fees of which we are speaking, are familiai to our Ameri-
can jurisprudence, as will be more fully shown in a subsequent
lecture. In Connecticut, the doctrine of conditional fees, so far as
they are a species of entails, restraining the descent to some par-

Vermont, Ohio, Illinois, and Missouri, if an estate tail be created, the first donee
takes a life estate, and a fee simple vests in the heirs, or person having the remainder
after the life estate of the grantee, or first donee in tail. Revised Statutes of Vermont,
1839, p. 810; Statutes of Ohio, 1831; Statutes of Connecticut, 1784 ; ib. 1821; ib.
1838 ; Revised Laws of Illinois, 1833; Revised Statutes of Missouri, 1836. This is
also the case in New Jersey, by the act of 1820. Elmer’s Dig. 180. The estate on
the death of the tenant for life vests in his children, though difficulty has been sug-
gested to exist if the grantee has no children, or their issue. Griffith’s Reg. The
tenant in tail in those states is in reality but a tenant for life, without the power to
do any act to defeat or encumber the estate in the hands of the heir or person in
remainder. In Indiana a person may be seised of an estate tail, by devise or grant,
but he shall be deemed seised in fee after the second generation. Revised Statutes
of Indiana, 1838, p. 238. In Connecticut there may be a special tenancy in tail, as in
the case of a devise to A. and to his issue by a particular wife. The estate tail, in
the hands of the issue in tail, as well special as general issue, male or female, is
enlarged into an estate in fee simple. In Rhode Island, estates tail may be created
by deed, but not by will, longer than to the children of the devisee, and they may be
barred by deed or will. Estates tail exist in Maine, Massachusetts, Delaware, and
Pennsylvania, subject, nevertheless, to be barred by deed, and by common recovery,
and in two of these states by will, and they are chargeable with the debts of the
tenant. Dane’s Abr. iv. 621; Lithgow v. Kavenagh, 9 Mass. 167, 170, 173; Nightin-
gale v. Burrell, 16 Pick. 104; Corbin v. Healy, 20 Pick. 614; Statutes of Mass. 1791,
c. 60; Mass. Revised Statutes, 1836, pt. 2, c. 650; Jackson on Real Actions, 299;
American Jurist, No. 4, p. 302; Purdon’s Dig. 8568; Riggs v. Sally, 16 Me. 408. A
fee simple passes on a judicial sale to satisfy a charge. This is so decided in one
of those states, and the same consequence must follow in all of them, when the land
is chargeable with debt. Gause v. Wiley, 4 Serg. & R. 509. In Maryland, estates
tail general, created since the act of 1788, are now understood to be virtually abolished,
since they descend, and can be conveyed, and are devisable, and chargeable with
debts, in the same manner as estates in fee simple. Docking estates tail by common
recovery had been previously abolished by statute in 1782, and they were to be con-
veyed as if they were in fee. It is equally understood that estates tail special are not
affected by the act of 1786, and therefore the decisions prior to Newton v. Griffith
(1 Harr. & G. 111) would seem to apply to that species of estates tail. Such estates
may be barred by deed as well as by common recovery ; and they are chargeahle with
debts by mortgage, and not otherwise; and they are not devisable; and if the tenant
dies seised, they go to the issue, but not to collaterals. Statutes of 1782 and 1799;
8 Harr. & McH. 244; 1 Harr. & J. 465; 2 id. 69, 281, 814; 8 id. 802; Newton o.
Griffith, Raymond’s Digested Chancery Cases, 116.
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ticular heirs in exclusion of others, have never been recognized or
adopted. (a) These conditional fees are likewise understood to be
abolished in Virginia, by a statute which took effect in 1787 ; and
this I apprehend to be the better construction of the statute law of
New York in respect to these common-law entailments; for the
owner can alienate or devise them, as well as an absolute estate in
fee. By the act of 1787, () every freeholder was authorized to
give or sell at his pleasure any lands whereof he was seised in
fee simple ; and by the act of 1813, (¢) every person having an
estate of inheritance was enabled to give or devise the same ;
and by the new Revised Statutes, (d) every person capable of
holding lands, and scised of or entitled to any estate or interest
therein, may alien the same. These qualified fees are estates

of inheritance *in fee simple, though not in fee simple abso- *17
lute ; (a) and they would seem to come within the letter and

spirit of the statute provisions in New York. In South Carolina,
fees conditional at common law exist, and fees tail proper have
never existed. The first donee takes an estate for life, if he has
no issue ; but if he has issue, the condition of the grant is per-
formed, and he can alien the land in fee simple. ()

The general policy of this country does not encourage restraints
upon the power of alienation of land ; and the New York Revised
Statutes have considerably abridged the prevailing extent of exec-
utory limitation. The capacity of estates tail in admitting remain-
ders over, and of limitations to that line of heirs which family
interest or policy might dictate, renders them still beneficial in the
settlement of English estates. But the tenant in tail can alien his
lands, and the estate tail can only be rendered inalienable during
the settlement on the tenant for life, and the infancy of the
remainderman in tail. Executory limitations went further, and
allowed the party to introduce at his pleasure any number of lives,

(2) Kirby, 118, 176; 8 Day, 339; Swift’s Digest, i. 79.

(6) Laws of New York, sess. 10, c. 36.

(¢) Laws of New York, sess. 36, c. 23.

(d) New York Revised Statutes, i. 719, sec. 10.

(a) Litt. sec. 18; Co. Litt. 19, a.

(%) 2 Bay, 397; 1 M’Cord, Ch. 91; 2 id. 824, 326, 828; 2 Bailey, 281. The
creation of a fee simple conditional passes the whole estate to the tenant in fee. The
existing possibility of a reverter is held not to be an estate, and neither the subject of
inheritance nor devise. The fee conditional in the heir at law cannot merge in the
possibility of reverter, if they should both meet in the same person. 1 Hill Ch.

(S. C.) 278.
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on which the contingeney of the executory estate depended, pro-
vided they were lives in being at the creation of the estate ; and to
limit the remainder to them in succession, and for twenty-one
years afterwards. (¢) This was the rule settled by Lord Chan-
cellor Nottingham, in the great case of the Duke of Norfolk; (d)
and the decision in that case has been acquiesced in uniformly

since that time,and every attempt to fetter estates by a more
*18 indefinite extent of *limitation, or a more subtle aim at

a perpetuity, has been defeated. (a) But the power of pro-
tracting the period of alienation has been restricted in New York,
to two successive estates for life, limited to the lives of two per-
sons in being at the creation of the estate. (b) :

The English law of entail is so greatly mitigated as to remove
the most serious inconveniences that attend that species of estates ;
and it is the opinion of the most experienced English property
lawyers, that the law of entail is a happy medium between the
want of any power, and an unlimited power, over the estate. It
accommodates itself admirably to the wants and convenience of
the father who is a tenant for life, and of the son who is tenant in
tail, by the capacity which they have, by their joint act of opening
the entail, and resettling the estate from time to time, as family
exigencies may require. The privileges of a tenant in tail are
very extensive. He not only can alienate the fee, but he may
commit any kind of waste at his pleasure. (¢) And yet, with a
strange kind of inconsistency in the law, he is not any more than
a tenant for life, bound to discharge incumbrances on the estate.
He is not obliged even to keep down the interest on a mortgage,
as a tenant for life is bound to do. If, however, he discharges
incumbrances or the interest, he is presumed to do it in favor of
the inheritance ; for he might acquire the absolute ownership by
a recovery, and it belongs to his representatives to disprove the
presumption. (d) On the other hand, the tenant cannot affect

(c) Twisden,J.,1 Sid.451. In Bengough v. Edridge, 1 Sim. 173, 267, a limitation
was made to depend on an absolute term of twenty-one years after twenty-cight lives
in being at the testator’s death!

(d) 3 Cases in Chan. 1.

(a) Duke of Marlborough v. Earl Godolphin, 1 Eden, 404; Long v. Blackall,
7T. R. 100.

(b) N. Y. Revised Statutes, i. 723, 724, sec. 17, 19.

(c) Mosely, 224 ; Cases temp. Talbot, 16.

(d) Lord Talbot, in Chaplin v. Chaplin, 3 P. Wms. 235; Amesbury v. Brown,
1 Ves. 477; Earl of Buckinghamshire v. Hobart, 3 Swanst. 186,
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the isstie in tail, or those in remainder or reversion, by his
forfeitures or engagements. They are * not subject to any *19
of the debts or incumbrances created by the tenant in tail,
unless be comes within the operation of the bankrupt law, or
creates the mortgage by fine. (a)

Entails, under certain modifications, have been retained in
various parts of the United States, with increased power over the
property, and greater facility of alienation. The desire to preserve
and perpetuate family influence and property is very prevalent
with mankind, and is deeply seated in the affections. ()

This propensity is attended with many beneficial effects. But
if the doctrine of entails be calculated to stimulate exertion and
economy, by the hope of placing the fruits of talent and industry
in the possession of a long line of lineal descendants, undisturbed
by their folly or extravagance, it has a tendency, on the other hand,
to destroy the excitement to action in the issue in tail, and to leave
an accumulated mass of property in the hands of the idle and the
vicious. Dr. Smith insisted, from actual observation, that entail-
ments were unfavorable to agricultural improvement. The practice
of perpetual entails is carried to a great extent in Scotland, and
that eminent philosopher observed half a century ago, that
one third of the whole land * of the country was loaded with *20
the fetters of a strict entail; and it is understood that addi-
tions are every day making to the quantity of land in tail, and
that they now extend over half, if not nearly two thirds, of the
country. Some of the most distinguished of the Scotch states-
men and lawyers have united in condemning the policy of perpet-
ual entails, as removing a very powerful incentive to persevering
industry and honest ambition. They are condemned as equally

(a) Jenkins v. Keymes, 1 Lev. 237.

(8) Ch. J. Crew, of the K. B, in the great case concerning the earldom of Oxford,
in which that house, under the name of De Vere, was traced up through a regular
course of descent to the time of Willlam the Conqueror, observed, that “ there was
no man that hath any apprehension of gentry or nobleness, but his affection stands to
the continuance of so noble a name and house, and would take hold of a twig or
twine-thread to uphold it.” (8ir W.Jones, 101; 1 Charles 1.) But the lustre of fami.
lies and the entailments of property are like man himself, perishable and fleeting ; and
the Ch. Justice, in that very case, stays for a moment the course of his argument,
and moralizes on such a theme with great energy and pathos. *“There must be,” he
obeerves, “an end of names and dignities, and whatsoever is terrene. Where is
Mowbray? Where is Mortimer? Nay, which is more and most of all, where is
Plantagenet * They are entombed in the urns and sepulchres of mortality.”

voL. 1v.— 2 [ 17 ]
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inexpedient and oppressive ; and Mr. Bell sincerely hoped that
some safe course might ere long be devised, for restraining the
exorbitant effects of the entail law of Scotland, and for introduc-
ing some limitations, consistent with the rules of justice and
public policy. (a) Entailments are recommended in monarchical
governments as a protection to the power apd influence of the
landed aristocracy ; but such a policy has no application to repub-
lican establishments, where wealth does not form a permanent
distinction, and under which every individual of every family has
his equal rights, and is equally invited, by the genius of the insti-
tutions, to depend upon his own merit and exertions. Every
family, stripped of artificial supports, is obliged, in this country,
to repose upon the virtue of its descendants for the perpetuity
of its fame.

The simplicity of the civil law is said, by Mr. Gibbon, to have
been a stranger to the long and intricate system of entails ; and yet
the Roman trust settlements, or fidei commissa, were analogous to
estates tail. When an estate was left to an heir in trust, to leave
it at his death to his eldest son, and so on by way of substitution,
the person substituted corresponded in a degree to the English
issue in tail. One of the novels of Justinian (4) seems to have

assumed that these entailed settlements could not be carried
*21 beyond the limit * of four generations. This is the construc-
tion given to that law by some of the modern civilians, (a)
though Domat admits that the novel is expressed in a dark,
ambiguous manner, and he intimates that it was introduced by

(a) Smith’s Wealth of Nations, i. 883, 384 ; Edin. Review, xi. 859, lii. 360; Miller’s
Inquiry into the Present State of the Civil Law of England, 407; Bell’s Comm. on
the Laws of Scotland, i. 44. In Spain, private entails prevailed for ages, and one of
the Spanish lawyers contends that they have been prejudicial to the agriculture and
population of the nation. But since the Spanish revolution, the future creation of
them has been prohibited. Institutes of the Civil Law of Spain, by Asso & Manuel,
b. 2, tit. 5, ¢. 1, n. 6. And in the Austrian states north of the Danube, as Bohemia,
Moravia, and Galicia, according to a late and very intelligent traveller, the feudal
tenure of land prevails, with its rigorous feudal restrictions ; and in Hungary it exists
in the greatest severity ; while, in the Austrian states south of that river, feudality
has mainly abated, and equality of descent and freedom of alienation have succeeded.
Turnbull’s Austria, ii. c. 3.

(b) Novel, 159, c. 2.

(a) Browne’s View of the Civil Law, i. 180; Wood’s Inst. of the Civil Law,
189; Domat’s Civil Law, [pt. 2,] b. 5, tit. 8; Proeme. But Pothier, very loosely, and
without any reference to authority, says, that the Roman law allowed entails to an
indefinite extent. Traité des Substitutions, sec. 7, art. 4.
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Tribonian from corrupt views. It is also termed, by Mr. Gib-
bon, () a partial, perplexed, declamatory law, which, by an
abuse of the novel, stretched the fidei commissa to the fourth
degree. In France, entails were not permitted formerly to extend
beyond the period of three lives; but in process of time they
gained ground, and trust settlements, says the ordinance of 1747,
were extended not only to many persons successively, but to a
long series of generations. That new species of succession or
entailment was founded on private will, which had usurped the
place of law, and established a new kind of jurisprudence. It led
to numerous and subtle questions, which perplexed the tribunals,
and the circulation of property was embarrassed. Chancellor
D’Aguesseau prepared the ordinance of 1747, which was drawn
with great wisdom, after consultation with the principal magis-
trates of the provincial parliaments, and the superior councils of
the realm, and receiving exact reports of the state of the local
jurisprudence on the subject. It limited the entail to two degrees,
counted per capita, between the maker of the entail and the heir;
and, therefore, if the testator made A. his devisee for life, and
after the death of A. to B., and after his death to C., and after
his death to D., &c., and the estate should descend from A. to
B., and from B. to C., he would hold it absolutely, and the
remainder over to D. would be void. (¢) But the Code

Napoleon annihilated the * mitigated entailments allowed ¢ 22
by the ordinance of 1747, and declared all substitutions or

entails to be null and void, even in respect to the first donee. (a)

(b) Hist. viii. 80.

{c) Pothier, Traité des Substitutions, sec. 7, art. 4; Toullier, v. 27, 20; Réper-
toire de Jurisprudence, tit. Substitution Fidéi Commissaire, sec. 9, art. 2.

(a) Code Napoleon, art. 896; but see infra, 268. So by the Civil Code of Louisiana,
art. 1607, substitutions and fidei commissa are prohibited, and consequently every
disposition by which the donee, the heir, or legatee, is charged to preserve for, or .to
return a thing to a third buyer, is null; and by the Roman law a portion of the testa-
tor’s property might be retained by the instituted heir, when he was charged with a
fidei commissa, or fiduciary bequest, but this is no longer the law in countries where
trusts are abolished. 8ee the Code of Louisiana, art. sup. ed. New Orleans, 1838,
with annotations by Upton & Jennings. In monarchical governments, which require
the establishment and maintenance of hereditary orders in power and dignity, it may
be very questionable whether the entire abolition of entails be wise or politic. As
they are applied to family settlements in England, and modified according to circum-
stances, they are found, pccording to a very able and experienced lawyer, Mr. Park,
to be extremely convenient, and to operate by way of mutual check. Thus, if the
father, being tenant for life, wishes to charge the estate beyond his own life, to meet
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the wants of the junior branches of the family, and provide for their education and
marriage, and settlement in life, and his eldest son, being the tenant in tail, stands in
need, on arriving to majority, of some independent income, they can do nothing with-
out mutual consent. It is, therefore, a matter of daily occurrence, in respect to
estates among the principal families belonging to the landed aristocracy, to open the
entail,'and resettle it, by the joint act of the father and son, to their mutual accom-
modation. New arrangements are repeated at intervals, as new exigencies arise, and
all improvident charges and alienations are checked by these limitations of estates of
inheritance, by way of particular estate in the father for life, with a vested remainder
in the son in tail ; for the father cannot charge beyond his life, nor the son convey the
remainder during the father’s life, without mutual consent. That consent is never
obtained, but for useful or salutary family purposes; and by this contrivance estates
are made to subserve such purposes; while their entirety is permanently preserved.
The Massachusetts Revised Statutes of 1836, pt. 2, tit. 1, c. 59, sec. 4, follow this
policy, for they declare, that where lands are held by one person for life, with a vested
remainder in tail to another, they both may, by a joint deed, convey the same in fee
simple.

[20]
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LECTURE LV.
OF ESTATPES FOR LIFE.

AN estate of freehold isa denomination which applies equally to
an estate of inheritance and an estate for life. (¢) Ltberum tene-
mentum denoted anciently an estate held by a freeman, independ-
ently of the mere will and caprice of the feudal lord ; and it was
used in contradistinction to the interests of terms for years, and
lands in villenage or copyhold, which estates were originally liable
to be determined at pleasure. This is the sense in which the
terms liberum temementum, frank tenement or freehold, are used
by Bracton, Fleta, Littleton, and Coke ; and, therefore, Littleton
said that no estate below that for life was a freehold. (6) Sir Wil-
liam Blackstone (¢) confines the description of a freehold éstate
simply to the incident of livery of seisin, which applies to estates
of inheritance and estates for life; and as those estates were the
only ones which could not be conveyed at common law without
the solemnity of livery of seisin, no other estates were prop-
erly freehold estates. But * this criterion of a freehold *24
estate, as being one in fee, or for life, applies as well to the
estates created by the operation of the statute of uses as to those
which are conveyed by livery of seisin; for the statute which
unites the possession to the use supplies the place of actual
livery. Any estate of inheritance, or for life, in real property,

(a) This is even made a matter of legislative declaration, in the New York Revised
Statutes, i. 772, sec. 6.

{6) Fuerunt in conquestu liberi homines, qui libere tenuerunt tenementa sus per
libera servitia, vel per liberas consuetudines. Bracton, lib. 1, fol. 7. Liberum tene-
mentum non habuit, qui non tenuit nisi ad terminum annorum. Fleta, lib. 5, c. b5,
sec. 16; Litt. sec. 67; Co. Litt. 43, b. In the French law, the liberi, or freemen,
were defined to be celles qui ne recognoissent superieure en Feidalité. 8o, in Doomsday,
the liberi were expressed to be qui ire polerant quo volebant. Dalrymple on Feudal
Property, 11.

(c) Comm. ii. 104.
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whether it be a corporeal or an incorporeal hereditament, may
justly be denominated a freehold.

By the ancient law, a freehold interest conferred upon the owner
a variety of valuable rights and privileges. He became a suitor
of the courts, and the judge in the capacity of a juror; he was
entitled to vote for members of Parliament, and to defend his
title to the land ; as owner of the immediate freehold, he was a
necessary tenant to the precipe in a real action, and he had a
right to call in the aid of the reversioner or remainderman, when
the inheritance was demanded. These rights gave him impor-
tance and dignity as a freeholder and freeman. (a)

Estates for life are divided into conventional and legal estates.
The first are created by the act of the parties, and the second by
operation of law.

1. Bstates for Life by Agreement. — Estates for life, by the agree-
ment of the parties, were, at common law, freehold estates of a
feudal nature, inasmuch as they were conferred by the same forms
and solemnity as estates in fee, and were held by fealty, and the
conventional services agreed on between the lord and tenant. ()
Sir Henry Spelman (¢) endeavored to show that the English law
took no notice of feuds until they became hereditary at the Norman
Conquest; and that fealty, as well as the other feudal incidents,
were consequences of the perpetuity of fiefs, and did not belong
to estates for years, or for life. The question has now become
wholly immaterial in this country, where every real vestige of

tenure is annihilated, and the doubt, whether fealty was
*95 not, in this ® state, an obhgatlou upon a tenant for life, has

been completely removed, in New York, by the act declar-
ing all estates to be allodial. (a) But, considering it as a point
connected with the history of our law, it may be observed, that
the better opinion would seem to be, that fealty was one of the
original incidents of feuds when they were for life. It was as
necessary in the life estate as in a fee, and it was in accordance
with the spirit of the whole feudal association, that the vassal, on
admission to the protection of his lord, and the honors of a feudal

(a) Sullivan’s Lectures on Feudal Law, lect. 6; Preston on Estates, i. 208-
210.

(&) Wright on Tenures, 190.

(c) Treatise of Feuds and Tenures, c. 3.

(a) New York Revised Statutes, i. 718, sec. 8.
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investiture, should make an acknowledgment of his submission,
with an assurance of service and fidelity. The rights of the
feudal investiture were exceedingly solemn, and implied protec-
tion and reverence, beneficence and loyalty. (4)

Life estates may be created by express words, as if A. conveys
lands to B. for the term of his natural life ; or they may arise by
construction of law, as if A. conveys land to B. without specifying
the term of duration, and without words of limitation. In this
last case, B. cannot have an estate in fee, according to the Eng-
lish law, and according to the law of those parts of the United
States which have not altered the common law in this particular,
but he will take the largest estate which can possibly arise from
the grant, and that is an estate for life. (¢) The life estate may
be either for a man’s own life, or for the life of another per-
son, * and in this last case it is termed an estate pur autre *26
vie, which is the lowest species of freehold, and esteemed
of less value than an estate for one’s own life. The law in this
respect has proceeded upon known principles of human nature ;
for, in the ordinary opinion of mankind, as well as in the lan-
guage of Lord Coke, ‘‘an estate for a man’s own life is higher
than for another man’s.” A third branch of life estates may also
be added, and that is, an estate for the term of the tenant’s own
life, and the life of one or more third persons. In this case, the
tenant for life has but one freehold limited to his own life, and
the life of the other party or parties, (a)

These estates may be made to depend upon a contingency,
which can happen, and determine the estate before the death of

(b) See Lib. Feud. lib. 1, tit. 1, and lib. 2, tit. 5, 6, 7, where the vassal for life is
termed fidelis, and every vassal was bound by oath to his lord, quod sibi erit fidelis, ad
ultimum diem vite, contra omnem hominem, excepto rege, et quod credentiam $ibi commissam
non manifestabit. Doctor Gilbert Stuart, in his View of Society in Europe, 87, 88,
was of the same opinion ; and he explored feudal antiquities with a keen spirit
of research, sharpened by controversy. His work is deserving of the study of the
legal antiquarian, if for no other purpose, yet for the sagacity and elegance with
which he comments upon the sketches of barbarian manners, as they remain embod.
ied in the clear and unadorned pages of Cesar, and the nervous and profound text
of Tacitus.

(¢) Co. Litt. 42, a.

(a) Co. Litt. 41, b. There are several subtle distinctions in the books, growing
out of this topic, whereof students, according to Lord Coke, ‘ may disport themselves
for a time; ” and Mr. Ram has endeavored to do 80, in a puzzling note to his recent

Outline of the Law of Tenure and Tenancy, 33. [As to estates pur aulre vie, see In re
Barber Settled Estates, 18 Ch. D. 624.]
[23]
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the grantee. Thus, if an estate be given to a woman dum sola, or
durante viduitate, or to a person so long as he shall dwell in a
particular place, or for any other intermediate period, as a grant
of an estate to a man until he shall have received a given sum
out of the rents and profits; in all these cases, the grantee takes
an estate for life, but one that is determinable upon the happen-
ing of the event on which the contingency depended. (4) If the
tenant for the life of B. died in the lifetime of B., the estate was
opened to any general occupant during the life of B. ; but if the
grant was to A. and his heirs during the life of B., the heir took
it as a special occupant. The statute of 29 Charles II. c. 3, made
such an interest devisable, and if not devised, the heir was made
chargeable with the estate as assets by descent, and it speaks of
him as a special occupant.
The statute of 14 Geo. IIL c. 20 went further, and pro-
vided, that if there was no such special occupant named,
*27 and *the land be not devised, it was to go in a course of
administration as personal estate. This peculiar estate pur
autre vie has been frequently termed a descendible freehold, but it
is not an estate of inheritance, and perhaps, strictly speaking, it is
not a descendible freehold, in England, for the heir does not take
by descent. It is a freehold interest sub modo, or for certain
purposes, though in other respects it partakes of the nature of
personal estate. () In New York, an estate pur autre vie,
whether limited to heirs or otherwise, is deemed a freehold only
during the life of the grantee or devisee, and after his death it is
. deemed a chattel real. (b)) The interest of every occupant, gen-
eral or special, is, therefore, in New York, totally annihilated ;
but the statute provisions in other states vary considerably upon
this subject. In New Jersey, the act of 1795 is the same as that
in New York; but Virginia and North Carolina follow in the
footsteps of the English statutes, and leave a scintilla of interest,
in certain events, in the heir as a special occupant. (¢) In Mas-

(b) Bracton, lib. 4, c. 28, sec. 1; Co. Litt. 42, a; The People v. Gillis, 24 Wend.
201.

(a) Lord Kenyon, in Doe v. Luxton, 6 T. R. 289; [Mosher ». Yost, 33 Barb. 277
By the statute of 1 Victoria, c. 26, estates pur autre vie, if not devised, were to be
chargeable in the hands of the heir, as assets by descent; and if there be no special
occupant, they were to go as already provided.

(8) N. Y. Revised Statutes, i. 722, sec. 6.

(c) Revised Code of Virginia, i. 238; Revised Statutes of North Carolina, i. 278.
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sachusetts and Vermont, on the death of the tenant pur autre vie,
without having devised the same, the estate descends to his law-
ful representatives, like estates in fee simple. (d) In many other
states, the real and personal estates, and all interest therein, go
in the same course of distribution.

2. Tenancy by the Curtesy is an estate for life, created by the
act of the law. When a man marries a woman, seised, at any
time during the coverture, of an estate of inheritance, in severalty,
in coparcenary or in common, and hath issue by her born alive,
and which might by possibility inherit the same estate as heir to
the wife, and the wife dies in the lifetime of the husband, he
holds the land during his life, by the curtesy of England; and it
is immaterial whether the issue be living at the time of the
seisin, * or at the death of the wife, or whether it was born * 28
before or after the seisin. (a)

This estate is not peculiar to the English law, as Littleton erro-
neously supposes, (b) for it is to be found with some modifications,
in the ancient laws of Scotland, Ireland, Normandy, and Ger-
many. (¢) Sir Martin Wright is of opinion that curtesy was not
of feudal origin, for it is laid down expressly in the Book of
Feuds (d) that the husband did not succeed to the feud of the
wife, without a special investiture ; and he adopts the opinion of
Craig, who says, that curtesy was granted out of respect to the
former marriage, and to save the husband from falling into pov-
erty, and he deduces curtesy from one of the rescripts of the
Emperor Constantine. (¢) But whatever may have been the
origin of this title, it was clearly and distinctly established in
the English law, in the time of Glanville; and it was described
In Maryland, estates pur autre vie, except those granted to the deceased and heirs
only, are considered as assets in the hands of the executor or administrator. Act of
1798, c. 101 ; Dorsey’s Testamentary Law of Maryland, 88.

(d) Revised Statutes of Massachusetts, 413; Revised Statutes of Vermont, 202

(a) Litt. sec. 35, 53; Co. Litt. 29, b; Paine’s Case, 8 Co. 84. [See Day v. Coch-
ran, 24 Miss. 261, 274; Ryan v. Freeman, 36 Miss. 175, 176.] If the issue take as
purchasers, the husband is not entitled to take by the curtesy, as where there was
a devise to the wife and her heirs, but if she died leaving issue, then to such issue
and their heirs. Barker v. Barker, 2 Sim. 249 ; {Janney v. Sprigg, 7 Gill, 197.]

(b) Litt. sec. 36.

(¢) Co. Litt. 30, a; Wright on Tenures, 193; 2 Bl. Comm. 126. In Normandy,
according to The Coustumier, c. 119, the curtesy lasted only during the widowhood of
the husband.

(d) Feud. lib. 1, tit. 16; lib. 2, tit. 13.
(e) Wright on Tenures, 194; Craig’s Jus Feudale, lib. 2, Dieg. 22, sec. 40.
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by Bracton, and especially in a writ, in 11 Hen. IIL., with the

fulness and precision of the law of definitions at the present

day. (f) Though the extent of it, as against the adult heir of

the wife, may be justly complained of, yet it is remarkable that
curtesy has continued unimpaired in England and Scot-

*29 land, (¢9) *and it remains almost entirely unshaken in our
American jurisprudence.!

(/) Glanville, lib. 7, c. 18; Bracton, lib. 5, ¢. 30, sec. 7; Hale’s Hist. Com. Law,
c. 9. In the form of the writ given by Sir Matthew Hale, in which Henry III.
directs the English Jaws to be observed in Ireland, tenancy by the curtesy is stated,
even at that time, to be consuetudo et lex Anglie; and the Mirror, c. 1, sec. 3, says,

that this title was granted of the curtesy of King Henry I.
(9) In Scotland, there is this variation in the curtesy from that in England, that

1 Curtesy. — Curtesy is abolished or
modified in many states, by statutes
which must be consulted. To entitle the
husband to it at common law, besides
the requirements mentioned in the text,
it seems that it was necessary that the
child should be born during the life of its
mother, although the child’s right to in-
herit from her is independent of that cir-
cumstance. Marsellis v. Thalhimer, 2
Paige, 35.

In several American cases the strict-
ness of the text (29) is relaxed, and a seisin
in law, without actual entry, is thought
sufficient to give the husband curtesy.
Waas v. Bucknam, 38 Me. 856; Childers
v. Bumgarner, 8 Jones (N. C.), 297, 298 ;
Day v. Cochran, 24 Miss. 261, 276, 277;
Rabb v. Griffin, 26 Miss. 579; Harvey v.

x1 Actual entry was considered unnec-
essary where the wife died so soon after
the vesting of the estate as to render it
impossible. Eagerv. Furnivall, 17 Ch. D.
116. See further, Withers v. Jenkins, 14
8. C. 597; McKee v. Cottle, 6 Mo. App.
416. Curtesy exists in an estate limited
to the separate use of the wife free from
the husband’s control, with a power of
disposal in the wife. Eager v. Furnivall,
supra; Carter v. Dale, 8 Iea, 710. But
it has been held that an actual alienation
by the wife holding the equitable fee

[26]

Wickham, 23 Mo. 112, 116; Stephens ».
Hume, 25 Mo. 849; Watkins v. Thornton,
11 Ohio St. 867, and cases cited. In an
equity case where the trustees denied the
wife’s interest, so that she had nothing
corresponding to a seisin, the husband
was not allowed curtesy. The language
of the court was, that although he was
entitled to curtesy in an equitable estate,
he was not so in a right not amounting
to an estate. Lentill v. Robeson, 2 Jones,
Eq.510. But that principle seems better
to explain decisions that there is no cur-
tesy in a preémption right. McDaniel v.
Grace, 16 Ark. 465, 484. Compare 4 G.
Greene (Iowa), 860, and cases cited post,
46,n.1. 2!

A husband has no interest in lands to
which his wife is only entitled in remain-

will defeat curtesy. Cooper v. Mac-
Donald, 7 Ch. D. 288. Comp. Comer ».
Chamberlain, 6 Allen, 166. So a limita-
tion over on the death of the wife may
operate to prevent the vesting of any
right of curtesy. Withers v. Jenkins, 14
S.C. 597,611. Comp. Hatfield v. Sneden,
654 N.Y.280. Curtesy also exists in the
wife’s equitable estate. Cooper v. Mac-
Donald, 7 Ch. D. 288; Archer v. Laven-
der, 9 Ir. R Eq. 220; Cushing v. Blake,
30 N.J. Eq. 689; Ege v. Medlar, 82 Penn.
St. 86; post, 30, n. ().
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South Carolina is an exception, for in that state tenancy by the
curtesy eo nomine has ceased by the provision of an act in 1791,
relative to the distribution of intestates’ estates, which gives to the
husband surviving his wife the same share of her real estate as
she would have taken out of his, if left a widow, and that is either
one moiety or one third of it, in fee, according to circumstances.
In Georgia, also, tenancy by curtesy does not exist; but all mar-
riages, since 1785, vest the real equally with the personal estate
of the wife in the husband.

Four things are requisite to an estate by the curtesy, viz.,
marriage, actual seisin of the wife, issue, and death of the wife.
The law vests the estate in the husband immediately on the death
of the wife, without entry. His estate is initiate on issue had, and
consummate on the death of the wife. (a)

The wife, according to the English law, must have been seised
in fact and in deed, and not merely of a seisin in law of an estate
of inheritance, to entitle the husband to his curtesy. () The
possession of the lessee for years is the possession of the wife as
reversioner; but if there be an outstanding estate ‘for life, the
husband cannot be tenant by the curtesy of the wife’s estate in

the wife must have been seised of the estate as heir, and not have acquired it by
purchase, though it is admitted there is no good reason for the distinction. Bell's
Comm. i. 5th ed. 61.

(a) In Pennsylvania, the husband’s curtesy by statute in 1833 is good, though
there be no issue of the marriage. Purdon’s Dig. 660. In 1831, a bill upon the
suggestion of the English Real Property Commissioners was brought into Parliament
to abolish the rule that the issue in curtesy must be born alive, but the bill was
suffered to drop.

(8) Co. Litt. 29, a; Mercer v. Selden, 1 How. 37.

der, sufficient to pass to his assignees in
bankruptcy. Gibbins ». Eyden, L. R. 7
Eq. 371, 376. See Shores v. Carley, 8
Allen, 425. But a tenant by the curtesy
initiate has an interest which may be as-
signed or sold on execution. Schemerhorn
v. Miller, 2 Cowen, 439; Day v. Cochran,
24 Miss. 261; Gardner v. Hooper, 3 Gray,
898. [See also Koltenbrock v. Cracraft, 36
Ohio St. 584.] And it has been held that
he is seised of a freehold in his own right,
and that the wife has only a reversionary
interest after his life estate, so that she
camnot be prejudiced by any neglect of

his. Foster v. Marshall, 2 Fost. (22 N. H.)
491. See also Thompson v. Green, 4 Ohio
St. 216; Wass v. Bucknam, 38 Me. 856;
Lancaster County Bank v. Stauffer, 10
Penn. St. 398. But see Weisinger v.
Murphy, 2 Head, 674. His inchoate in-
terest is subject to be devested, however,
by the legislature, as in the case of
dower. Thurber ». Townsend, 22 N. Y.
617. [So the legislature may attach cur-
tesy to property as to which it did not
before exist. Brown v. Clark, 4 Mich
809;] post, 62, n. 1.
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reversion or remainder, unless the particular estate be ended
during the coverture. (¢) This is still the general rule at law,
though in equity the letter of it has been relaxed by a free and
liberal construction. (d) The circumstances of this country

*30 have justly required some qualification of the strict letter * of
the rule relative to a seisin in fact by the wife ; and if she

be owner of waste, uncultivated lands not held adversely, she is
deemed seised in fact, so as to entitle her husband to his right
of curtesy. () The title to such property draws to it the pos-
session ; and that constructive possession continues in judgment
of law, until an adverse possession be clearly made out ; and it is a
settled point in our courts, that the owner of such lands is deemed
in possession, so as to be able to maintain trespass for entering
upon the land and cutting the timber. To entitle the hushand to
curtesy, he must be a citizen and not an alien, for an alien hus-
band was not at common law entitled to curtesy, any more than
an alien wife was entitled to be endowed ; and the wife must
have had such a seisin as will enable her issue to inherit ; and,
therefore, if she claims by descent or devise, and dies before entry,
the inheritance will go, not to her heir, but to the heir of the
person last seised, and the husband will not have his curtesy. (4)
The rule has been carried still further in this country ; and in
one state, where the title by curtesy is in other respects as in
England, it is decided that it was sufficient for the claim of curtesy
that the wife had title to the land, though she was not actually
seised, nor deemed to be so.(¢) The law of curtesy in Con-

(c) Perkins, sec. 457,464, Co. Litt. 29, a ; De Grey v. Richardson, 3 Atk. 469; Gen-
try v. Wagstaff, 3 Dev. (N. C.) 270; Stoddard v. Gibbs, 1 Sumner, 263; [Tayloe v.
Gould, 10 Barb. 388 ; Hitner v. Ege, 23 Penn. St. 306; Keerl v. Fulton, 1 Md. Ch. 632;
Mackey v. Proctor, 12 B. Mon. 433; Orford v. Benton, 36 N. H. 805; Planters’ Bank
v. Davis, 31 Ala. 626; Shores v. Carley, 8 Allen, 426; Prater ». Iloover, 1 Coldw. 544 ;
Malone v. McLaurin, 40 Miss. 161; Watkins v. Thornton, 11 Ohio St. 367.]

(d) De Grey v. Richardson, 3 Atk. 469 ; Sterling v. Penlington, 7 Viner, 149, pl. 11;
3 Eq. Ca. Abr. 730.

(a) Jackson v. Sellick, 8 Johns. 262; Clay ». White, 1 Munf. 162; Green v. Liter,
8 Cranch, 249; Davis v. Mason, 1 Peters, 503 ; Smoot v. Lecatt, 1 Stewart (Ala.), 590 ;
M’Corry v. King, 3 Humph. 267 ; [Barr v. Galloway, 1 McL.476 ; McDaniel v. Grace,
16 Ark. 465. But see Neely v. Butler, 10 B. Mon. 48.]

(b) Jackson v. Johnson, 5 Cowen, 74; Adair v. Lott, 8 Hill, 182; [Welsh v.
Chandler, 18 B. Mon. 420, 430; Rabb v. Griffin, 26 Miss. 579; Merritt v. Home,
5 Ohio St. 307; Wass v. Bucknam, 38 Me. 356; Stephens v. Hume, 25 Mo. 849 ;
Malone v. McLaurin, 40 Miss. 161.]

(c) Bush v. Bradley, 4 Day, 298; Kline v. Beebe, 6 Conn. 404. The severity of
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necticut is made to symmetrize with other parts of their system ;
and in that state, ownership without seisin is sufficient to govern
the descent or devise of real estate. (d)

At common law, the husband could not be tenant by the cur-
tesy of a use ; (¢) but it is now settled in equity that he may be
a tenant by the curtesy of an equity of redemption, and of lands
of which the wife had only a seisin in equity as a cestui que
trust. (f) So, if money be agreed to be laid out *in the *31
purchase of land, the money is considered as land in the view
of a court of equity, and the husband will be allowed his cur-
tesy. (¢) Though the hushand be entitled to his curtesy in a
trust estate, it has been & questionable point, whether it must not
be such a trust estate as will give him an equitable seisin. The
wife must have had a seisin of the freehold and inheritance, simul
et semel, either at law or in equity, during the coverture. () In
Roberts v. Dizwell, (¢) Lord Hardwicke held that the husband
might have his curtesy in an estate devised to the wife for her
separate use; but afterwards he declared that a seisin in law or
in equity was essential to a tenancy by curtesy. The opinions
of Lord Hardwicke, in Hearle v. Greenbank and Roberts v. Dizwell,
are conflicting, and cannot be reconciled ; and it would seem to
have followed, that if the equitable freehold was out in trustees
for the separate use of the wife, and kept distinct during the cov-
erture from her equitable remainder in fee, that she wanted that
seisin of the entire equitable estate requisite to a tenancy by the
curtesy. But it is now settled otherwise, and the husband is
tenant by the curtesy if the wife has an equitable estate of inherit-

the ancient law on the right to curtesy fs much relaxed in England, as well as in
this country, and a constructive seisin of the wife is sufficient to sustain the hus-
band’s right to his curtesy, where it is not rebutted by an actual disseisin. See
De Grey v. Richardson, and Sterling v. Penlington, supra, and Ellsworth v. Cook,
8 Paige, 643.

(d) 4 Day, uli supra. (e) Gilbert on Uses, by Sugden, 48, 440.

(f) Watts v. Ball, 1 P. Wme. 108. In Virginia, by statute, 1 R. C. (1819), the
husband has his curtesy in a trust estate. So it is in Maine, and deemed to be so
throughout the country. 1 Sumner, 128; [Alexander v. Warrance, 17 Mo 228;
Rawlings v. Adams, 7 Md. 26; Pierce v. Hakes, 23 Penn. St. 231; Baker v. Heiskell,
1 Coldw. 641; Norman v. Cunningham, 6 Gratt. 63.]

(a) Sweetapple v. Bindon, 2 Vern. 686; Watts v. Ball, 1 P, Wms. 108; Chaplin
v Chaplin, 3 id. 220 ; Casborne v. Scarfe, 1 Atk. 603; Cunningham v. Moody, 1 Ves.
174 ; Dodson v. Hay, 8 Bro. C. C. 405.

(5) Hearle v. Greenbank, 1 Ves. 208; 3 Atk. 716, s. 0. (c) 1 Atk. 607.
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ance, notwithstanding the rents and profits are to be paid to her
separate use during the coverture. The receipt of the rents and
profits are a sufficient seisin in the wife. (d) And if lands be
devised to the wife, or conveyed to trustees for her separate and
exclusive use, and with a clear and distinct expression that the
husband was not to have any life estate or other interest, but
the same was to be for the wife and her heirs ; in that case, the

Court of Chancery will consider the husband a trustee
*32 *for the wife and her heirs, and bar him of his curtesy. (a)

But the husband of a mortgagee in fee is not entitled to his
curtesy, though the estate becomes absolute at law, unless there
has been a foreclosure, or unless the mortgage has subsisted so
long a time as to create a bar to the redemption. (§) The rule
has now become common learning, and it is well understood that
the rights existing in, or flowing from, the mortgagee, are sub-
ject to the claims of the equity of redemption, so long as the
same remains in force.

Curtesy applies to qualified as well as to absolute estates in fee,
but the distinctions on this point are quite abstruse and subtle.
It was declared in Paine’s Case, (¢) to be the common law, that if
lands had been given to a woman, and the heirs of her body, and
she married and had issue which died, and then the wife died
without issue, whereby the estate of the wife was determined, and
the inheritance of the land reverted to the donor, yet the husband
would be entitled to hold the estate tail for life as tenant by the
curtesy, for that was implied in the gift. So where an estate was
. devised to a woman in fee, with a devise over, in case she died
under the age of twenty-one, without issue, and she married, had
issue which died, and then she died, under age, by which the

(d) Pitt v. Jackson, 2 Bro. C. C. 51; Morgan v. Morgan, 6 Mad. Am. ed. 248,
[408; Powell v. Gossom, 18 B. Mon. 179. See Payne v. Payne, 11 B. Mon. 188.] If
the wife's land be sold in partition after her death, the husband, as tenant by the cur-
tesy, will be entitled to the use of the proceeds for life, upon giving security for
repayment at his death. Clepper v. Livergood, 5 Watts, 118.

(a) Bennet v. Davis, 2 P. Wms. 316; Cochran v. O’Hern, 4 Watts & 8. 95;
[Stokes v. McKibbin, 18 Penn. St. 267; Waters v. Tazewell, 9 Md. 201; Pool v.
Blakie, 53 Ill. 495. But compare Dubs v. Dubs, 81 Penn. St. 149; Nightingale v.
Hidden, 7 R. 1. 116.]

(b) This is so stated in Chaplin v. Chaplin, as reported in 7 Viner, 166, pl. 23 ;
and the same thing is declared by Lord Hardwicke, in a case which Lord Lough-
borough cited from his note book, in 2 Ves. Jr. 483.

(c) 8 Co. 84.
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devise over took effect ; still, it was held, the husband was entitled
to his curtesy. (d) But there are several cases in which curtesy,
as well as dower, ceases upon the determination of the estate; and
this upon the maxim, that the derivative estate cannot continue
longer than the primitive estate, cessante statu primitivo cessat
derivativus. As a general rule, curtesy and dower can only be
commensurate with the estate of the grantee, and must cease
with the determination of that estate. They cease peces- .
sarily where * the seisin was wrongful, and there is an *83
eviction under a title paramount. The distinction is prin-
cipally between a condition and a limitation. If the wife’s seisin
be determined by a coudition in deed expressly annexed to the
estate, and the donor or his heirs enter for breach of the condi-
tion, the curtesy is defeated, for the donor reassumes his prior
and paramount title, and all intermediate rights and incumbrances
are destroyed. On the other hand, a limitation merely shifts the
estate from one person to another, and leaves the prior seisin
undisturbed. The limitation over takes effect, and the estate
next in expectancy vests without entry, and the curtesy is pre-
served. If, however, instead of being a simple limitation, it be
a conditional limitation, it is said that, in that case, the curtesy
would be defeated, for the conditional limitation cuts off, or pro-
duces a cesser of the estate upon which it operates. The cases
of an estate tail determining by failure of issue, and of a fee
determining by executory devise or springing use, are exceptions
to the general rule, denying curtesy or dower after the determi-
nation of the principal estate. (@)

(d) Buckworth v. Thirkell, 3 Bos. & P. 6562, note. [Buckworth v. Thirkell is
approved in Evans v. Evans, 10 Penn. St. 10; Thornton v. Krepps, 37 Penn. St.
891 ; see Wright v. Herron, 5 Rich. Eq. 441; 6 id. 4068; but thought unsound in
Weller v. Weller, 28 Barb. 688; Hatfleld v. Sneden, 42 Barb. 616.] [Hatfleld v. Sne-
den was reversed on appeal, ante, 29, n. 1, z'.]

(a) Buckworth v. Thirkell, 3 Bos. & P. 6562, note ; Butler’s note, 170, to Co. Litt.
241, a; Roper on Husband and Wife, c. 1, sec. 5; Preston on Abstracts of Title, iii.
884 ; Park on Dower, pp. 172, 186. Mr. Butler, in speaking of limited fees, which
by the grant are to continue only to a certain period, observes that curtesy and dower
will continue after the expiration of the period to which the fee was to continue. But
where the fee was originally created by words importing an absolute fee, and by sub-
sequent words was made determinable upon some particular event, there the curtesy
and dower cease with the estate to which the event is annexed. The case of Buck-
worth v. Thirkell stands in the way of the doctrine of Mr. Butler, and Lord Mansfleld

decided, that the case before him was one of a contingent, and not of a conditional
limitation. Lord Alvanley, in 3 Bos. & P. 8564, cites the distinction of Mr. Butler as
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*34  * Though the wife's dower be lost by her adultery, no such

misconduct on the part of the husband will work a forfeiture
of his curtesy ; nor will any forfeiture of her estate by the wife
defeat the curtesy.(a) The reason, says Lord Talbot, why the
wife forfeits her dower, and the husband does not forfeit his cur-
tesy, in cases of misconduct, is because the statute of Westm. 2
gave the forfeiture in one case and not in the other. (3) This is
showing the authority, but not the reciprocal justice or equity, of
the distinction. There is no parity of justice in the case. (¢) So,
the husband, as well as any other tenant for life, may forfeit his
curtesy by a wrongful alienation, or by making a feoffment, or
levying a fine importing a grant in fee, suffering a common recov-
ery, joining the mise in & writ of right, or by any other act tend-
ing to the disherison of the reversioner or remainderman. (d¢) In
New York, this rule of the common law existed until lately. The
statute of Westm. 2, c. 24, giving a writ applicable to such
cases of forfeiture, was reénacted in 1787. (¢) The injury of the
alienation to the heir was removed by the statute of 6 Edw. I.
c. 8, also reénacted in 1787. (f) That statute declared, that

worthy of attention, and Mr. Roper has varied it and discussed it. Neither of them,
as it would seem, have traced the lines of the distinction with satisfactory clearness
and precision, or shown any sound principle on which 1t rests. The subject is replete
with perplexed refinements, and it is involved too deep in mystery and technical
subtleties to be sufficiently intelligible for practical use. Here arises a proper case
for the aid of the reformer. When any particular branch of the law has departed
widely from clear and simple rules, or, by the use of artificial and redundant distinc-
tions, has become uncertain and almost incomprehensible, there is no effectual relief
but from the potent hand of the lawgiver.

(a) Preston on Abstracts of Title, ii. 885; Smoot v. Lecatt, 1 Stewart (Ala.), 590 ;
Mass. Revised Statutes, 1886. Whether a divorce a vinculo will destroy curtesy depends
on circumstances, and there is some variety in the laws of the several states. If the
cause of the divorce be for causes arising before marriage, the right to curtesy, as well
as to other rights growing out of the marriage, is gone, but if for causes subsequent to
marriage, the rule is not absolutely stable and uniform. See Hilliard’s Abr. i. 51, 52.

(b) Sidney v. Sidney, 3 P. Wms. 276.

(c) In Indiana, the unequal rule is corrected, and the husband and wife are treated
alike on this point, and if he leaves his wife and lives with an adulteress, he loses his
right of tenancy by the curtesy. Revised Statutes of Indiana, 1838, p. 240.

(d) Co. Litt. 251, a, b, 302, b; 2 Inst. 809.

(e) Laws N. Y. sess. 10, c. 50, sec. 6.

(f) Laws N. Y., sess. 10, c. 48, sec. 8. The same provision against alienations by
the tenant by the curtesy was enacted in New Jersey, in 1798. Elmer’s Dig. 78.
When the estate by the curtesy is once vested in the husband, it becomes liable to
his debts, and cannot be devested by his disclaimer. Watson v. Watson, 13 Conn. 88.
The creditors have a right to sell the same on execution at law. Canby v. Porter,
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alienations by the tenant by the curtesy should not bar the issue
of the mother, though the father’s deed bound his heirs to war-
ranty. But every vestige of this law of forfeiture has recently and
wisely been abrogated in New York, by a provision in the

new statute code, which * declares that a conveyance by a *35
tenant for life, or years, of a greater estate than he possessed,

or could lawfully convey, shall not work a forfeiture of his estate,
nor pass any greater estate or interest than the tenant can law-
fully convey ; except that the conveyance shall operate by way
of estoppel, and conclude the grantor and his heirs claiming from
him by descent. (a) ‘

3. Dower. — The next species of life estates created by the act
of the law is that of dower. It exists where a man is seised of
an estate of inheritance, and dies in the lifetime of his wife. In
that case she is at common law entitled to be endowed, for her
natural life, of the third part of all the lands whereof her husband
was seised, either in deed or in law, at any time during the cov-
erture, and of which any issue which she might have had, might
by possibility have been heir. ()

This humane provision of the common law was intended for
the sure and competent sustenance of the widow, and the bet-
ter nurture and education of her children. (¢) We find the

12 Ohio, 79. A voluntary settlement of that curtesy upon the wife by the husband
is void as to his creditors. Vgan Duzer v. Van Duzer, 6 Paige, 366 ; Wickes v. Clarke,
8 id. 161.

(a) N. Y. Revised Statutes, i. 739, sec. 143, 145. The Mass. Revised Statutes of
1838 have made the same alteration in this law of forfeiture. The husband’s life
estate in his wife’s land is liable to be taken, and appropriated and sold for his debts.
Litchfield ». Cudworth, 15 Pick. 23.

(b) Litt. sec. 36; Perkins, sec. 301; N. Y. Revised Statutes, i. 740, sec. 1; Park’s
Treatise on the Law of Dower, 5; Chase’s Statutes of Ohio, ii. 1314; 1 Virginia,
R. C.; Mass. Revised Statutes of 1836, pt. 2, tit. 1, c. 60, sec. 1; Aikin's Alabama
Dig. 2d ed. p. 132. The New Jersey statute of 1799 and of 1847, which reénacts all
the essentidl doctrines of the English law on the subject of dower, omits the condi-
tion in the text in resp2ct to the wife’s issue. Elmer’s Dig. 143. R. S. New Jersey,
1847. So does the Virginia statute of 1792. Revised Code of Virginia, i. 288, and
the statute of New York, and the R. L. of Missouri, 1835, p. 226, and of Arkansas.
In Arkansas the right of dower is paramount to creditors and purchasers, and the
wife also takes her dower in one third of the slaves owned by her husband at his
death. Hill ». Mitchell, 5 Ark. 608. In Missouri, the widow is also entitled to dower,
in leasehold estates, for a term of twenty years or more.

(c) Bracton, 92, a; Fleta, lib. 5, c. 23, sec. 2; Co. Litt. 30, b. In the customs of
the ancient Germans recorded by Tacitus, de Mor. Germ. c. 18, dotem non uzor marito,
sed urori maritus offert. In this custom we probably have the origin of the right of
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* 36 *law of dower, in the mode of endowing ad ostium ecclesie

in common use in the time of Glanville, () but limited to
the third part of the freehold lands which the husband held at the
time of the marriage. This limitation is likewise mentioned in
Bracton and Fleta ; (b) whereas, in Magna Charta, (¢) the law of
dower, in its modern sense and enlarged extent, as applying to all
lands of which the husband was seised during the coverture, was
clearly defined and firmly established. It hascontinued unchanged
in the English law to the present times; and, with some modifi-
cations, it has been everywhere adopted as part of the municipal
jurisprudence of the United States.

To the consummation of the title to dower, three things are
requisite, viz. : marriage, seisin of the husband, and his death. (d)
Dower attaches upon all marriages not absolutely void, and exist-
ing at the death of the husband; it belongs to a wife de facto,
whose marriage is voidable by decree, as well as to a wife de jure.
It belongs to a marriage within the age of consent, though the
husband dies within that age.(¢) But a feme covert, being an
alien, was not, by the common law, entitled to be endowed any
more than to inherit. (f) This rule has been relaxed in some
parts of the country; in New Jersey there is no distinction,
whether widows be aliens or not, and in Maryland, an alien
widow, who married in the United States, and resided here when

dower, which was carried by the northern barbarians into their extensive conquests;
and when a permanent interest was acquired in land, the dower of the widow was
extended and applied to real estate, from principle and affection, and by the influence
of the same generosity of sentiment which first applied it to chattels. Stuart’s View
of Society, 20, 30, 223-227. Olaus Magnus records the same custom among the
Goths; and Dr. Stewart shows it to have been incorporated into the laws of the Visi-
goths and Burgundians. Mr. Barrington observes, that the English would probably
borrow such an institution from the Goths and Swedes, rather than from any other of
the northern nations. Qbserv. upon the Ancient Statutes, 9, 10. Among the Anglo-
Saxons, the dower consisted of goods ; and there were no footsteps of dower in lands
until the Norman Conquest. 2 Bl. Comm. 120. Spelman, Gloss. voce Doarium,
deduces dos from the French douaire; and Sir Martin Wright says, that dower was
probably brought into England by the Normans, as a branch of their doctrine of
flefs or tenures. Wright on Tenures, 192. In the French law, tenancy by curtesy
is called droit de viduité. (Euvres de D’Aguesseau, iv. 660.

(a) Glanv. lib. 6, c. 1.

(b) Bracton, lib. 2, c. 39, sec. 2; Fleta, lib. 5, c¢. 24, sec. 7. (c) C. 7.

(d) Co. Litt. 31, a.

(e) Co. Litt. 38, a; 7 Co. 42; Kenne’s Case, Doct. & Stud. 22, [Dial. 1, c. 7.]

(f) Co. Litt. 31, b; Kelly v. Harrison, 2 Johns, Cas. 29. By statute of 7 & 8 Vict
c. 66, foreign women married to British subjects become thereby naturalized.
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her husband died, was admitted to dower.(¢9) In New
York, the alien widow of a natural * born citizen, who was * 87
an inhabitant of the state at the passage of the act of 1802,
enabling aliens to purchase and hold real estate, is dowable. (a)
The act of New York of the 80th April, 1845, (4) is more exten-
sive, and gives dower to any woman who is an alien, and has
heretofore married, or may thereafter marry a citizen of the
United States. The general provision in the Revised Statutes
declares, that the widows of aliens, entitled at the time of their
deaths to hold real estate, may be endowed thereof, provided the
widow was an inhabitant of the state at the time of the death of
the husband. (¢)

The law of marriage belongs to another branch of these dis-
quisitions ; and I shall proceed to consider, (1.) Of what estate
the wife can be endowed ; (2.) How dower will be defeated ;
(3.) How dower may be barred ; (4.) The manner of assign-
ing it.

(1.) @f what Estate the Wife may be endowed. — The husband
must have had seisin of the land in severalty at some time during
the marriage, to entitle the wife to dower. No title to dower
attaches on a joint seisin. The mere possibility of the estate
being defeated by survivorship prevents dower. (d) The old
rule went so far as to declare, that if one joint tenant aliens his
share, his wife shall not be endowed, notwithstanding the possi-
bility of the other joint tenant-taking by survivorship is destroyed
by the severance ; for the husband was never sole seised. (¢) It

(9) Buchanan » Deshon, 1 Harr. & G.280. By Mass. Revised Statutes of 1836,
and in New Jersey. by statute in 1799, an alien widow takes dower. In Kentucky,
on the other hand, a widow, who was not a citizen of the United States at the time
of her husband’s death, cannot be endowed of his lands in that state. Alsberry v.
Hawkins, 9 Dana, 177. So also in Alabama, Cong. Church ». Morris, 8 Ala. 183.

(a) Priest v. Cummings, 16 Wend. 617. But this case seems to be contrary to the
decision in Connolly v. Smith, 21 Wend. §9. And in Labatut v. Schmidt, 1 Speers
[Eq ] (S. C.), 421, it was left as a doubtful question, whether a wife, being an alien,
would, by being naturalized, be entitled to dower in lands previously conveyed by
ber husband.

() N.Y.R.S.3d ed. 6.

(c) New York Revised Statutes, i. 740, sec. 2. .

(d) Litt. sec. 45; Mayburry v. Brien, 156 Peters, 21. But in Indiana, a joint
tenant’s estate is subject to dower. Revised Code, 1831, p. 200; 3 Blackf. (Ind.) 13,
note. So in Kentucky, Davis v. Logan, 9 Dana, 186, becausé the jus accrescendi is
abolished, and there is no good reason why this should not be the consequence in

every state, in which the doctrine of survivorship in joint tenancy is abolished.
(e) F. N. B. 150, k; Co. Litt. 31, b.
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is sufficient to give a title to dower, that the husband had a seisin
in law, without being actually seised ; and the reason given for
the distinction on this point between dower and curtesy is, that
it is not in the wife’s power to procure an actual seisin by the
husband’s entry, whereas the husband has always the power of

procuring seisin of the wife’s land. () If land descends
* 88 to the husband as heir, and he dies before * entry, his wife

will be entitled to her dower; and this would be the case,
even if a stranger should, in the intermediate time, by way of
abatement, enter upon theland ; for the law contemplates a space
of time between the death of the ancestor and the entry of the
abator, during which time the husband had a seisin in law as
heir. (¢) But it is necessary that the husband should have Ueen
seised either in fact or in law; and where the husband had been
in possession for years, using the land as his own, and convey-
ing it in fee, the tenant deriving title under him is concluded
from controverting the seisin of the husband, in the action of
dower. (8) If, however, upon the determination of a partic-
ular freehold estate, the tenant holds over and continues his
seisin, and the husband dies before entry, or if he dies before
entry in a case of forfeiture for a condition broken, his wife is
not dowable, because he had no seisin, either in fact or in law.
The laches of the husband will prejudice the claim of dower when
he has no seisin in law, but not otherwise ; and Perkins states
general cases in illustration of the rule. (¢) So, if a lease for life
be made before marriage, by a person seised in fee, the wife of
the lessor will be excluded from her dower, unless the life estate
terminates during coverture, because the husband, though entitled

(f) Bro. tit. Dower, pl. 75; Litt. sec. 448, 681; Co. Litt. 31, a.

(a) Perkins, sec. 371, 872; Co. Litt. 31, a.

(b) Bancroft v. White, 1 Caines, 185; Embree v. Ellis, 2 Johns. 119; [May v. Til-
man, 1 Mann. (Mich.) 262; Wedge v. Moore, 6 Cush. 8; Hale v. Munn, 4 Gray, 132;
Stimpson v. Thomaston Bank, 28 Me. 259. Although the husband is an alien.
Chapman v. Schroeder, 10 Ga. 321.] In an action of ejectment for dower, a purchaser,
as well as the heir holding under the husband, or deriving title from under him, is
estopped from denying the husband's title. Taylor’s Case, cited in Sir William Jones,
317; Hitchcock v. Harrington, 6 Johns. 200 ; Collins v. Torry, 7 id. 278 ; Hitchcock
v. Carpenter, 9 id. 344 ; Bowne v. Potter, 17 Wend. 164. [But compare Gaunt v. Wain-
man, 3 Bing. N. C. 69; Sparrow v. Kingman, 1 Comst. 242; Finn v. Sleight, 8 Barb.
401 ; Edmonson v. Welsh, 27 Ala. 578 ; Foster v. Dwinel, 49 Me. 44 ; Gardner v. Greene,
5 R.1.104]

(c) Perkins, sec. 866, 367, 368, 369, 870; Bro. tit. Dower, pl. 20.
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to the reversion in fee, was not seised of the immediate freehold.
If the lease was made subsequent to the time that the title to
dower attached, the wife is dowable of the land, and defeats the
lease by title paramount. (d)

A transitory seisin for an instant, when the same act that gives
tlie estate to the husband conveys it out of him, as in the
case of a conusee of a fine, is not sufficient to give the * wife * 39
dower. (¢) The land must vest in the husband beneficially
for his own use, and then if it be so vested but for a moment,
provided the husband be not the mere conduit for passing it, the
right of dower attaches. (8) Nor is the seisin sufficient when the
husband takes a conveyance in fee, and at the same time mort-
gages the land back to the grantor, or to a third person, to secure
the purchase-money in whole or in part. Dower cannot be
claimed as against rights under that mortgage. The husband is
not deemed sufficiently or beneficially seised by such an instan-
taneous passage of the fee in and out of him, to entitle his wife
to dower as against the mortgagee, and this conclusion is agree-
able to the manifest justice of the case. (¢) The widow in this
case, on foreclosure of the mortgage and sale of the mortgaged
premises, will be entitled to her claim to the extent of her dower
in the surplus proceeds after satisfying the mortgage ; and if the
heir redeems, or she brings her writ of dower, she is let in for her
dower, on contributing her proportion of the mortgage debt. (d)

(d) Co. Litt. 82, a; D’Arcy »v. Blake, 2 Sch. & Lef. 387; Shoemaker v. Walker,
2 Serg. & R. 566.

(a) Co. Litt. 81, b, and so declared in Nash v. Preston, Cro. Car. 190, and Sneyd
v. Sneyd, 1 Atk. 442; [Gully v. Ray, 18 B. Mon. 107.]

() Stanwood ». Dunning, 14 Me. 209.

(c) Holbrook v. Finney, 4 Mass. 568 ; Clark v. Munroe, 14 id. 351; Bogie v. Rat-
ledge, 1 Bay, 312; Stow v. Tifft, 16 Johns. 458 ; McCauley v. Grimes, 2 Gill & J. 318 ;
Gilliam v. Moore, 4 Leigh, 80 ; Mayburry v. Brien, 16 Peters, 21; Kittle v.Van Dyck,
1 Sandf. Ch. 76; {Gammon v. Freeman, 831 Me. 243; Moore v. Rollins, 45 Me. 493;
Eslava v. Lepretre, 21 Ala. 604; Pendleton v. Pomeroy, 4 Allen, 610; Hazleton v.
Lesure, 9 id. 24 ; King v. Stetson, 11 id. 407 ; Welch v. Buckins, 9 Ohio St. 331 ; Hinds
v. Ballou, 44 N. H. 619; Nottingham v. Calvert, 1 Carter (Ind.), 527. Butsee McClure
v. Harris, 12 B. Mon. 261;] [Thomas v. Hanson, 44 Iowa, 651 ; Smith v. McCarty, 119
Mass. 6519; Glenn v. Clark, 53 Md. 580 ; George v. Cooper, 16 W. Va. 6668. So also
a vendor’s lien takes precedence of the right of dower. Price v. Hobbs, 47 Md. 869 ;
Boyd v. Martin, 9 Heisk. 382.]

(d) Tabele v. Tabele, 1 Johns. Ch. 45; Swain v. Perine, 6 id. 482; Gibson v.
Creliore, 6 Pick. 146 ; Russell v. Austin, 1 Paige, 192; Bell v. Mayor of New York,
10 Paige, 49; [Adams v. Hill, 9 Foster (20 N. H.) 202 ; Mille v. Van Voorhis, 23 Barb.
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The husband must be seised of a freehold in possession, and of
an estate of immediate inheritance in remainder or reversion, to
create a title to dower. The freehold and the inheritance must
be consolidated, and be in the husband simul et semel, during the
marriage, to render the wife dowable. A vested estate, not
being a chattel interest, but a freehold in a third person, must not
intervene between the freehold and the inheritance of the hus-
band ; and, therefore, if lands be limited to A. for life, remainder
to B. for life, remainder to A. in fee, the wife of A. is not entitled
to dower, unless the estate of B. determines during the coverture.
If the intervening estate be only a term for years, the wife would
be dowable; (¢) but the intervening freehold of B. preserves
the freehold and the inheritance of A. distinct, and protects
*40 them from * merger and consolidation, and consequently
prevents the attachment of dower. (a)

125.] The New York Revised Statutes, i. 740, sec. 6 and 6, have incorporated in a
statute provision these well settled principles in judicial jurisprudence.

(e) Bates v. Bates, 1 Lord Raym. 326; Co. Litt. 296, 32, a; Weir v. Humphries,
4 Ired. Eq. 273; [Beardslee v. Beardslee, 5 Barb. 324, 832; Durando v. Durando,
23 N. Y. 831; Green v. Putnam, 1 Barb. 500; Northcut v. Whipple, 12 B. Mon. 65;
Apple v. Apple, 1 Head, 348.] [It is said the husband must also hold in severalty
and not simply as joint tenant. Cockrill v. Armstrong, 31 Ark. 580.]

(a) Perkins, 833, 835, 388; Bro. tit. Dower, pl. 6 ; Finch’s Law, 125; Bates’s Case,
1 Salk. 254; 1 Lord Raym. 826, 8. c.; Eldredge v. Forrestal, 7 Mass. 253; Dunham
v. Osborn, 1 Paige, 634; Fisk v. Eastman, 6 N. H. 240; Moore v. Esty, ib. 479. Mr.
Park, in his copious and thorough Treatise on the Law of Dower, 61-73, discusses at
large the embarrassing question, whether the interposition of a contingent estate of
freehold, between a limitation to the husband for life, and a subsequent remainder to
his heirs, will prevent dower. The prevailing language with the best property law-
yers is, that a remainder to the heirs so circumstanced, is executed in possession in
the tenant for life sub modo, and that the estates are consolidated by a kind of tem-
porary merger, until the happening of the contingency; and when it does happen,
they divide and resume the character of several estates, so as to let in the estate
originally limited upon that contingency. The anomalous notion of a remainder
executed sub modo, involves insuperable difficulties ; and it is not easy to perceive how
dower can attach to an estate executed in the husband only sub modo; for dower at
common law does not attach upon a mere possibility. If the wife has a title of dower
upon such an estate, and the intervening contingent remainder comes tn esse after her
title is consummated by the husband’s death, as by the birth of a posthumous child,
will the remainder take effect, subject to the title of dower, or will it defeat and over-
reach that title* The better opinion, according to Mr. Park, is, that the husband
would be considered as seised of several estates, ab initio, and the dower must conse-
quently be defeated. Cordal’s Case, Cro. Eliz. 316; Boothby v. Vernon, 9 Mod. 147,
and Hooker v. Hooker, 2 Barn. K. B. 200, 232, are severely criticised in reference to
this question. Mr. Fearne also speaks of estates executed sub modo, that is, to some
purposes, though not to all, as if an cstate be granted to A. and B. for their lives, and
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Dower attaches to all real hereditaments, such as rents, com-
mons in gross or appendant, and piscary, provided the hus-
band was seised of an estate of inheritance in the * same.(a) *41
But in these cases the wife is dowable only by reason of her
right to be endowed of the estate to which they are appendant.
So, dower is due of iron or other mines wrought during the cov-
erture, but not of mines unopened at the death of the husband ;
and if the land assigned for dower contains an open mine, the
tenant in dower may work it for her own benefit; but it would
be waste in her to open and work a mine. (3) The claim of
dower attaching upon all lands whereof the husband was seised
at any time during the coverture, is a severe dormant incum-
brance upon the use and circulation of real property. In point
of fact, it is of little or no use, unless the husband dies seised ;
for it is, in practice, almost universally extinguished, by the act
of the wife in concurrence with the husband, upon sales and
mortgages of real estate. The existence of the title only serves
to increase the expense, and multiply the forms of alienation ;
and, consequently, in several of these United States, the title to
dower has been reduced down to the lands whereof the husband
died seised. This is the case in the states of Vermont, Con-
pecticut, Tennessee, North Carolina, and Georgia.(¢) In

after their deaths to the heirs of B., the estates in remainder and in posscssion are not
so executed in possession as to sever the jointure, or entitle the wife of B. to dower.
There is no merger of the estate for life; and a joint seisin of the freehold is a bar to
dower. And yet these estates are so blended, or executed in the possession, as to
make the inheritance not grantable distinct from the freehold. Fearne on Remainders,
6th ed. 35, 36. To enter further into this abstruse learning, would be of very little
use, as such recondite points rarely occur.

‘(a) Perkins, sec. 342, 845, 347; Co. Litt. 82, a; Park on Dower, 112, 4. [Com-
pare Moore v. Rawlins, 45 Me. 493, with Kingman v. Sparrow, 12 Barb. 201 ; McDou-
gal v. Hepburn, 6 Florida, 568. See also Russell v. Russell, 15 Gray, 169.]

(b) Stoughton v. Leigh, 1 Taunt. 402; Coates v. Cheever, 1 Cowen, 460.

(c) Griffith’s Register; Swift’s Dig. i. 85; Stewart v. Stewart, 5 Conn. 317 ; Stat-
utes of Connecticut, 1838, p. 188; Winstead v. Winstead, 1 Hayw. 243; Statute of
Vermont, 1799; Statute of Georgia, December 23, 1826; 1 N. C. Revised Statutes,
1837, p. 612; Statute of Tennessee, 1784, c. 22; Combs v. Young, 4 Yerg. 218. This
last case gives to the widow’s claim of dower a preference over the creditors of the
husband ; and Ch. J. Catron condemns severely the act of 1784 for destroying the
stability of the common-law right of dower, and leaving the wife’s support, as widow,
entirely at the mercy of the husband. The Tennessee statute leaves the wife to be
endowed of the lands whereof her husband died seised, provided he died intestate, or
did not make a provision for her by will satisfactory to her, and which dissent must
be declared within six months after probate of the will. The court, in Reid v. Camp-

[39]



* 42 OF REAL PROPERTY. [PART vI.

*42 * Maine, New Hampshire, and Massachusetts, the widow

is not dowable of land in a wild state, unconnected with
any cultivated farm, on the principle that the land would be
wholly useless to her if she did not improve it ; and, if she did, she
would expose herself to disputes with the heir, and to forfeiture
of the estate for waste. (¢) If such land should be sold by the
husband during coverture, and subdued and cultivated by the
purchaser before the husband’s death, yet the widow has no right
of dower in it, on the principle that the husband was never
seised of any estate in the land of which the widow could be
endowed. (6) In Pennsylvania, the title to dower does not
apply to lands of the husband sold on judicial process before or
after the husband’s death, nor to lands sold under a mortgage
executed by the husband alone during coverture.(¢) In Ten-
nessee, the restriction upon the widow’s dower is substantially
the same ; (d) and in Missouri, it would seem to be subject gen-

bell, Meigs (Tenn.), 888, were of opinion, that the widow’s provision was improved by
the act of 1784, because it gave her also an indefeasible right to a part of the person-
alty. In Connecticut, Vermont, and probably in other states, the husband cannot
by will deprive his wife of her dower; for the estate in dower is cast upon the wife
before the devise attaches. If the husband, shortly before his death, conveys all his
estate to his children, without any valuable consideration, and securing the possession
to himself while he lives, with the intent to defeat the claims of the wife, the convey-
ance will be set aside as fraudulent against the wife’s claim for dower and for her dis-
tributive share of his personal estate. Thayer v. Thayer, 14 Vt. 107. In Scotland,
the widow’s dower (called terce) extends only to the lands of which the husband died
seised. The husband may alienate or incumber the land during the marriage, and
thereby defeat the dower ; and though, as against creditors, she is entitled only to the
use for life of one third of the estate, yet, as against the heir, she will, under circum-
stances, be entitled to claim an additional aliment. 1 Bell’s Comm. 67, 69, 60. So
now, in England, the husband may bar his wife’s dower by alienation or devise, by
statute of 3 and 4 Wm. IV., as see post, 44

(a) Conner v. Shepherd, 156 Mass. 164 Johnson v. Perley, 2 N. H. 68 ; Griffith’s
Register, tit. Maine; White v. Willis, 7 Pick. 143; Mass. Revised Statutet of 1838,
pt. 2, tit. 1, c. 60, sec. 12.

() Webb v. Townsend, 1 Pick. 21.

(c) Reed v. Morrison, 12 Serg. & R. 18; Shippen, President, in Graff v. Smith,
1 Dall. 484; Scott v. Crosdale, 2 Dall. 127. [But compare Eberle v. Fisher, 18 Penn.
St. 526 ; Helfrich v. Obermyer, 16 Penn. St. 118.]

(d) According to the old statute of 1715, cited as part of the "Tennessee Statute
Code, in 1838, the mortgage of the husband did not bar the widow’s dower, unless she
united in the mortgage; but I should infer, from the statute of 1784, that she was
barred as against the mortgagee, for she, by that statute, takes her dower only in the
lands whereof her husband “ died seised or possessed,” and she is only saved from the
fraudulent conveyances of her husband, made to Gefeat her dower. Statute Laws of
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erally to the husband’s debts ; whereas, in North Carolina and
Indiana, the widow’s dower is declared by statute to be para-
mount to the claims of creditors. (¢)

At common law, the wife of a trustee, who had the legal estate
in fee, and the wife of a mortgagee, after condition broken, had a
valid title at law to dower ; for courts of law looked only to the
legal estate. (f) To avoid this result, it was the ancient practice
in mortgages to join another person with the mortgagee in the
conveyance, 80 a3 by that joint seisin to avoid the attachment of
the legal title of dower.(g9) But a court of equity con-
sidered the equity of redemption *as a right inherent in *438
the land, which barred all persons, and it would always
restrain the widow from prosecuting her dower, if the mortgage
had been redeemed, or the trustee had conveyed the land accord-
ing to the direction of the cestui que trust ; and it has been long
held, and is now definitely settled, that the wife of a trustee is
not entitled to dower in the trust estate, any further than the
busband had a beneficial interest therein ; and if she attempts it
at law, equity will restrain her, and punish her with costs. (a)
Nor is the wife of a cestui que trust dowable in an estate to which
her husband had only an equitable and not a legal title during
coverture. It has, however, been thought reasonable, and con-
sistent with principle, that a court of equity should apply the
rules and incidents of legal estates to trust property, and give the
wife her dower in her husband’s equitable estate. But at com-
mon law, the wife was not dowable of a use, and trusts are now
what uses were at the common law ; and it is well settled in the
English cases, that the wife of a cestui que trust is not dowable
in equity out of a trust estate, though the husband is entitled to

Tennessee, Caruthers & Nicholson, 1886, pp. 262, 497 ; London v. London, 1 Humph.
1,8 P

(e) Griffith’s Register, h. t.; Frost v. Etheridge, 1 Dev. 30; Norwood v. Marrow,
3 Dev. & Bat. 442; [Steunrt v. Beard, 4 Md. Ch. 319; Lloyd v». Conover, 1 Dutch.
47.] In Indiana, the widow takes two thirds of the personal estate, and one third of
the real estate, in fee, subject to debts, or her usual dower, at her option, and her
dower stands on the ground of the common law. Revised Statutes of Indiana, 1838,
pp. 237, 239.

(/) Bro. tit. Dower, pl. 2; Perkins, sec. 892.

(9) Cro. Car. 101.

(a) Lord Hardwicke, in Hinton v. Hinton, 2 Ves. 631; Noel v. Jevon, 2 Free-

man, 43.
[41]



*44 OF REAL PROPERTY. [PART VI

his curtesy in such an estate. (6) A widow is consequently not
dowable in her husband’s equity of redemption; and this anom-
alous distinction is still preserved in the English law, from the
necessity of giving security to title by permanent rules. This
policy outweighs the consideration that would naturally be due
to consistency of principle. Sir Joseph Jekyll, in Banks v. Sut-
ton, (c) held that the widow might be endowed of an equity of
redemption, though the mortgage in fee was executed before the
marriage, upon her paying the third of the mortgage money, or

keeping down a third of the interest. (d) But the reason-
* 44 ing of that learned judge did not * prevail to establish his

doctrine, and the distinction which he suggested between
the case of a trust created by the husband himself, and a trust
estate which descended upon, or was limited to him, has been
condemned by his successors as loose and unsound. (¢) The
same rule prevails as to an equity of redemption in an estate
mortgaged in fee by the husband before marriage, and not
redeemed at his death. (4)

(b) D'Arcy v. Blake, 2 Sch. & Lef. 387; Ray v. Pung, 6 B. & Ald. 661; Hamlin v.
Hamlin, 19 Me. 141.

(c) 2 P. Wms. 700.

(d) The rule in chancery had been vacillating previous to that decision, though
the weight of authority and the language of the courts were decidedly against the
right to dower. Colt v. Colt, 1 Rep. in Chan. 264; Radnor v. Rotheram, Prec. in Ch.
65; Bottomley v. Fairfax, ib. 336; Ambrose v. Ambrose, 1 P. Wms. 321, were all
opposed to Fletcher v. Robinson, cited in Prec. in Ch. 250, and 2 P. Wms. 710.

(a) Chaplin v. Chaplin, 3 P. Wms. 229; Godwin ». Winsmore, 2 Atk. 626; Sir
Thomas Clarke, in Burgess v. Wheate, 1 Wm. Bl. 138 ; Dixon v. Saville, 1 Bro. C. C.
326; D’Arcy v. Blake, 2 Sch. & Lef. 387.

(b) In Maryland, and in the Maryland part of the District of Columbia, the rule
of the common law prevails, and a widow is not dowable in her husband’s equity of
redemption. Stelle v. Carroll, 12 Peters, 201. But in England, by the statute of
3 and 4 Wm. IV. c. 105, dower now attaches upon equitable estates of inheritance
in possession, other than estates in joint tenancy, and upon lands in which the hus-
band, though he had no seisin, was entitled to a right of entry at his death. On the
other hand, the wife is not entitled to dower in lands sold by the husband in his life-
time, or devised by will, or declared by will to be exempt from her dower; and all
partial estates and interests created by the husband by any disposition or will, and
all debts and incumbrances to which his lands are liable, are declared to be effectual
against the claim of dower. A devise of any estate in the land to the widow bars
her dower, unless a contrary intention be declared; but not a bequest of personal
estate, unless an intention to that effect be declared. These provisions leave the
wife’s dower completely in the husband’s power, and break in upon the common-
law right of dower as extensively as any of the alterations in the laws of the Ameri-
can states.
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In the United States, the equity of the wife's claim has met with
a more gracious reception; and in Massachusetts, Connecticut,
New York, New Jersey, Pennsylvania, Maryland, Virginia, North
Carolina, Tennessee, Alabama, Mississippi, Indiana, and probably
in most or all of the other states, the wife is held dowable of an
equity of redemption existing at the death of her husband. (¢)
Though the wife joins with her husband in the mortgage, and
though the husband should afterwards release the equity, the
wife will be entitled, at his death, to her dower in the lands, sub-
ject to the mortgage; and if they are sold under the mortgage,
then to her claim as for dower in the surplus proceeds, if
any there should be. (d) If, * however, the mortgage was *45
executed on & purchase before the marriage, and the hus-
band releases the equity after the marriage, his wife’s right of
dower is entirely gone ; for it never attached, as the mortgage was
executed immediately on receiving the purchaser’s deed. (¢)! In

(c) Bird v. Gardner, 10 Mass. 864; Snow v. Stevens, 15 id. 278; 3 Pick. 481;
Walker v. Griswold, 6 id. 416 ; Fish v. Fish, 1 Conn. 659; Hitchcock v. Harrington,
6 Johns. 290; Collins v. Torry, 7 id. 278 ; Coles v. Coles, 15 id. 319 ; Titus v. Neilson,
6 Johns. Ch. 452; New York Revised Statutes, i. 740, sec. 4; Montgomery v. Bruere,
2 South. 865; Reed v. Morrison, 12 Serg. & R. 18; Heth v. Cocke, 1 Rand. 344 ;
1 Virginia Revised Code, 1819 ; Mass. Revised Statutes of 1836; Revised Statutes of
North Carolina, c. 121, 1828; Taylor v. M’Crackin, 2 Blackf. (Ind.) 261; M’Mahan
v. Kimball, 3 id. 1; Rutherford ». Munce, Walker (Miss.), 871. By the New York
Revised Statutes, ii. 112, sec. 71, 72; ib. 874, sec. 63, 64, the wife has her dower in
the inheritable interest of the husband in lands whereof he died seised of the equita-
ble, but not of the legal title. The same in Illinois, Revised Laws of Illinois, ed. 1833,
P- 627; the same in Kentucky, 6 Dana, 204 ; 1 B. Mon. 91 ; and in Tennessee, Statute
Laws of Tennessee, 1836, p. 265, and act of 1823, c. 37.

(d) Tabele v. Tabele, 1 Johns. Ch. 46; Swaine v. Perine, 5 id. 482; Titus v. Neil-
son, 5 id. 452; Peabody v. Patten, 2 Pick. 617; Gibson . Crehore, 5 id. 146; Eaton
v. Simonds, 14 id. 98 ; Keckley v. Keckley, 2 Hill, Ch. (S. C.) 262, 256. In New York,
if the lands of a testator or intestate be sold for the payment of debts, by order of
the surrogate, and the widow will not accept of payment of a sum in gross, in lieu
of her dower upon the lands sold, the surrogate is directed to set apart one third of
the purchase-money, to be invested by him in permanent securities, on annual inter-
est, and the interest to be paid to her during life. The same payment or investment
is to be made, with the widow’s consent, in the cuse of the sale of infant’s estates.
New York Revised Statutes, ii. 108, sec. 36, 37, 46 ; ib. 196, sec. 181.

(a) Jackson ¢. Dewitt, 6 Cowen, 816.

1 [In such a case the husband has the by the husband can defeat her claim. She
equity of redemption at the time of the mar- cannot claim in hostility to the mortgage:
riage, and a wife is certainly entitled to but it would seem that her situation is no
dower in an estate of that nature. Itis worse than if her husband had given the
difficult, therefore, to see how a release mortgage for the purchase-money after

[43)]



* 46 OF REAL PROPERTY. [PART VI.
the cases of Harrison v. Eldridge and Barker v. Parker, (b) the
wife’s interest in the equity of redemption, in a mortgage exe-
cuted by her and her husband, was held not to be sold by a sale
of her husband’s equity, under an execution at law against him
only; and the purchaser at the sheriff's sale took the land sub-
ject to the widow’s dower. These cases present a strong instance
of the security afforded to the wife's dower in the equitable estate
of her husband. But if the mortgagee in such a case enters under
a foreclosure, or after forfeiture of the estate, and by virtue of
his rights as mortgagee, the wife’s dower must yield to his su-
perior title; for, as against the title under the mortgage, the
widow has no right of dower, and the equity of redemption is
entirely subordinate to that title. The wife’s dower in an equity
of redemption only applies in case of redemption of the incum-
brance by the husband or his representatives, and not when the
equity of redemption is released to the mortgagee, or con-
veyed. (¢)

The reason of the American rule giving dower in equities of
redemption is, that the mortgagor, so long as the mortgagee does
not exert his right of entry or foreclosure, is regarded as being
legally as well as equitably seised in respect to all the world but

the mortgagee and his assigns. Even in the view of the
*46 English courts of equity, the owner of the * equity of re-
demption is the owner of the land, and the mortgage is

(5) 2 Halst. 392 ; 17 Mass. 564.

(c) Popkin v. Bumstead, 8 Mass. 491; Bird r. Gardner, 10 id. 364; Hildreth ».
* Jones, 18 id. 525 ; Gibson v. Crehore, 8 Pick. 475, 480, 481 ; Jackson v. Dewitt, 6 Cowen,
316; Van Dyne v. Thayre, 19 Wend. 162.

marriage, or she had joined with him in
a mortgage for some other debt. In all
these cases, the mortgage is paramount
to dower ; but in all of them, dower ex-
ists subject to the incumbrance. A re-
lease by the husband of the equity of
redemption is doubtless equivalent to a
foreclosure as to him ; but the widow will
be entitled to redeem, unless she has her-
self released or been foreclosed. Wheeler
v. Morris, 2 Bosw. 624 ; Denton v. Nanny,
8 Barb. (N. Y.) 618; 1 Revised Statutes
of New York, 740, sec. 6; Mills v. Van
Voorhis, 23 Barb. (N. Y.) 125; Bell v.

[44]

Mayor of New York, 10 Paige, 49. In
the State of New York, a conveyance and
mortgage back for the purchase-money
cannot be justly regarded as an example
of merely instantaneous seisin. The mort-
gage is held to be merely a lien or security
for the purchase-money, and the title and
seisin both vest in the purchaser. Vide
Kortright v. Cady, 21 N. Y. 843, where the
subject was fully considered. C.] On this
ground it has been held even that the
claim for dower would override the mort-
gage. Slaughter v. Culpepper, 44 Ga.
819.
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regarded as personal assets. () The rule, in several of the states,
is carried to the extent of giving to the wife her dower in all trust
estates. That is said to be the law of New Jersey, Pennsylvania,
Maryland, Virginia, Kentucky, Mississippi, Ohio, Illinois, and
Alabama; (5)! but the rule in those states must be understood

(a) Brown v. Gibbs, Prec. in Ch. 97 ; Casborne v. Scarfe, 1 Atk. 605.

(5) Shoemaker v. Walker, 2 Serg. & R. 554 ; Reed v. Morrison, 12 id. 18; Statutes
of Virginia, 1785 and 1792; Miller v. Beverly, 1 Hen. & Munf. 868; Claiborne v.
Henderson, 8 id 322; Griffith’s Reg.; American Jurist, No. 4, 398 ; Lawson v. Morton,
6 Dana, 471 ; Elmer’s Dig. 147, note, where the New Jersey case of Dennis v. Kier-
nan, in Chancery, 1829, is cited. The Statutes of Ohio, 1824, gives dower not only
in all lands whereof the husband was seised as an estate of inheritance during the
coverture, but in all his right, title, or interest at the time of his death, in lands and
tenements held by bond, article, lease, or other evidence of claim. Chase’s Statutes
of Ohio, ii. 1314. If the husband purchases land, takes possession, makes improve-
ments, and pays part of the purchase-money without deed, the widow is entitled to
dower. Smiley . Wright, 2 Ohio, 508.

In North Carolina, on the other hand, it is said to have been more than once
decided that the widow was not entitled to dower in her husband’s equity. Hender-

son, J., in 1 Dev. Eq. 196.
1 Dower. — (a) Dower is often modified

or abolished by statute. On common-law

principles it is obvious that possession
under an executory contract for the pur-
chase of land does not give dower. Se-
crest v. McKenna, 6 Rich. Eq. 72 ; Bowen
v. Collins, 156 Ga. 100; Pritts ». Ritchey,
29 Penn. St. 71; [Latham v. McLain, 64
Ga. 320; Morse v. Thorsell, 78 1il. 600.]
But in some states dower is given in an
equitable estate such as that. Thompson
v. Thompson, 1 Jones, 480 ; Hart v. Logan,
49 Mo. 47. But even then an equitable
seisin would be necessary, and if the trus-
tee or legal owner denied and held ad-
versely to the trust during the life of the
cestui que trust, his widow would not have
dower. Thompson ». Thompson, supra ;
Sentill v. Robeson, 2 Jones, Eq. 510. It
was held that there was no dower in a
preémption right under the act of Con-
gress then in force, in Wells v. Moore, 16
Mo. 478 ; Bowers v. Keesecker, 14 Iowa,
301. See Davis v. O’Ferrall, 4 G. Greene
(Iowa), 868, and, as to curtesy, ante, 29,
n. L

The right of a tenant in common to

make partition is paramount to his wife’s
right of dower. But when he intention-
ally makes an unequal partition for a
valuable consideration, her right to dower
is not diminished thereby. Mosher v.
Mosher, 32 Me. 412.

(b) In Mortgaged Lands.— Other cases
allowing the wife dower in an equity of
redemption are McArthur v. Franklin, 16
Ohio St. 198 ; Henry’s Case, 4 Cush. 267;
Manning ». Laboree, 83 Me. 343; Hinch-
man v. Stiles, 1 Stockt. 464 ; Daniel v.
Leitch, 13 Gratt. 195, 207; [McMahon
v. Russell, 17 Fla. 690 ; Culver v. Harper,
27 Ohio St. 464; Glenn v. Clark, 63 Md.
680 ;] and cases below.

If the mortgage is paramount to the
widow’s right of dower, her only right as
against the mortgagee is to redeem. Rich-
ardson v. Skolfleld, 45 Me. 389; Moore v.
Rollins, 46 Me. 493 ; Mills ». Van Voor-
hies, 20 N. Y. 412; Harrow v. Johnson, 8
Met. (Ky.) 678 ; Boyer v. Boyer, 1 Coldw.
12. See especially McArthur v. Franklin,
15 Ohio St. 486.

If the mortgagor or his representative
pays off the mortgage, his widow will have
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to be limited to the case of trusts in which the husband took a
beneficial interest. It could not be applied to trust estates in
which the husband was seised in fee of the dry technical title, by

way of trust or power, for the sole interest of others.(¢) In all

() [Firestone v. Firestone, 2 Ohio St. 415; Gomez v. Tradesman’s Bank. 4 Sandf.
102 ; White v. Drew,42 Mo. 661, 568. See, especially, Hopkinson ». Dumas, 42 N. H.
296, where an equitable estate was merged in a legal estate and let the wife in.] See
Rowton v. Rowton, 1 Hen. & Munf. 92. In Alabama, the widow is entitled to dower
in lands held for the use, or in trust for the benefit of her husband, provided she

dower out of the whole land. Hastings
v. Stevens, 9 Fost. (29 N. H.) 564. And
it is treated as substantially a payment
by the debtor, or on his behalf, when a
purchaser from him or his administrator
pays it, by agreement, as part of the con-
sideration. Peckham v. Hadwen, 8 R. I.
160; McCabe v. Swap, 14 Allen, 188;
Wedge v. Moore, 6 Cush. 8; Runyan v.
Stewart, 12 Barb. 537; Barbour v. Bar-
bour, 46 Me 9, 13; Carter ». Goodin, 8
Ohio St. 76.

But when a purchaser from the mort-
gagor pays off a mortgage, to which the
right of dower would be subject, merely
to clear the estate of the incumbrance,
and not because he is under an obligation
to do s0, he may take an assignment of the
mortgage, and then it has been said that
no dower can be assigned without pay-
ment of the whole mortgage debt by the
demandant. McCabe v. Swap, 14 Allen,
188, 190; Strong v. Converse, 8 Allen,
567 ; Brown v. Lapham, 8 Cush. 5561. If
the party who might have relied upon the
mortgage elects to discharge and extin-
guish it, the widow may then undoubtedly
have dower in the whole land by contri-
bution. Chiswell v. Morris, 1 McCarter,
101 ; Newton v. Cook, 4 Gray, 46; Mc-
Cabe v. Swap, supra. She has been let in-
to her dower on like terms in some equity
cases where the mortgagee had purchased
the equity of redemption, but wished to
rely upon the mortgage, on the ground
that if she had been compelled to redeem
the whole mortgage, the mortgagee, in
his character of owner of the equity, could

[46]

not get any advantage from it without
repaying her all but her contributory
share. Woods v. Wallace, 30 N. H. 384 ;
Norris v. Morrison, 46 N. H. 400. See
Simonton ». Gray, 34 Me. 60. It has
been held otherwise at law. Thompson
v. Boyd, 1 Zabr. 58 ; 2 Zabr. 643. (Strong
v. Converse, &c., supra, were common-law

_cages also.) By the technical doctrine of

merger it would seem that the right of the
mortgagor would be the one to disappear,
if either, in those states where the mort-
gagee has the fee as between the parties.
And as the purchaser of a right to redeem
does not seem to be bound to redeem un-
less he wants to, 1t is not perceived why
the mortgagee is not at liberty, on equi-
table grounds, as against one who only
stands in the shoes of the mortgagor, to
abandon his rights as owner of the equity,
or perhaps even to postpone the exercise
of them, and to use his niortgage to put
the widow to a full redemption in the
first place. If the equity were of no
value, this might be an important right.
It was 8o held in Wing v. Ayer, 63 Me.
138. See McArthur v. Franklin, 16 Ohio
St. 193, 208, bottom.

If a new mortgage is given after mar-
riage, without a release of dower, in licu of
one given before marriage, with an intent
to change the form of the security only,
the wife of the mortgagor will not be let
in. Swift v. Kraemer, 13 Cal. 526.

As to forfeiture of dower for adultery,
see 63, n. 1. As to assignment, see 62,
n. 1. As torights of a woman endowed
out of several tracts, see 75, n. 1 ()
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the other states, except those which have been mentioned, and
except Louisiana, where the rights of married women are regu-
lated by the civil law, and except, also, Georgia, where tenancy
in dower is said to be abolished, the strict English rule on the
subject of trust estates is presumed to prevail. (d)

Though the wife be dowable only of an equity of redemption,
when the mortgage was given prior to her marriage, or when she
joined with her husband in the mortgage, she is, after her hus-
band’s death, if she claims her dower, bound to contribute ratably
towards the redemption of the mortgage. If the heir redeems,
she contributes by paying, during life, to the heir, one third of the
interest on the amnount of the mortgage debt paid by him, or else a
gross sum, amounting to the value of such an annuity.(¢) In
England, the widow entitled to dower in an equity of redemption
in a mortgage for years, has also, upon the same principles
applicable to that analogous case, the right to redeem, ®* by *47
paying her proportion of the mortgage debt, and to hold
over until she is reimbursed. (a)

As to the interest of a widow of a mortgagee, the case, and the
principles applying to it, are different. A mortgage before fore-
closure is regarded by the courts in this country, for most pur-
poses, as a chattel interest; (6) and it is doubted whether the
wife of the mortgagee, who dies before foreclosure or entry on
the part of her husband, though after the technical forfeiture of
the mortgage at law by non-payment at the day, be now, even at
law, entitled to dower in the mortgaged estate. The better
opinion I apprehend to be, that she would not be entitled as
against the mortgagor. The New York Revised Statutes (¢)
have settled this question in New York, by declaring that a
widow shall not be endowed of lands conveyed to her husband

would be entitled if the estate was a legal one. Laws of Alabama, 247,sec. 9. So
in Mississippi. R. C. of Mississippi, 1824.

(d) In the case of Robison . Codman, 1 Sumn. 129, Judge Story held, at the
Circuit Court in Maine, that an estate held by the husband in trust was not liable to
the dower of his wife. See also Cooper v. Whitney, 3 Hill, 101, s. p.

(e) Swaine v. Perine, 6 Johns. Ch. 482; Gibson v. Crehore, 5 Pick. 146; Bell v.
Mayor of New York, 10 Paige, 49; House v. House, ib. 169 ; vide infra, 76; [Denton
v. Nanny, 8 Barb. 618 ; Rossiter v. Cossit, 16 N. H. 38.]

(a) Palmes v. Danby, Prec. in Ch. 137.

() Waters v. Stewart, 1 Caines’s Cases, 47; Jackson v. Willard, 4 Johns. 41;
Huntington v. Smith, 4 Conn. 235; Eaton v. Whiting, 3 Pick. 484.

(c) Vol. i. 741, sec. 7.
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by way of mortgage, unless he acquired an absolute estate therein
during the marriage. (d)
*48  * (2.) In what way Dower will be defeated. — Dower will
be defeated upon the restoration of the seisin under the
prior title in the case of defeasible estates, as in the case of
reéntry for a condition broken, which abolishes the intermediate
seisin. (2) A recovery by actual title against the husband, also
defeats the wife’s dower ; but if he gave up the land by default,
and collusively, the statute of Westm. 2, c. 4, preserved the wife’s
dower, unless the tenant could show affirmatively a good seisin
out of the husband and in himself. This statute, according to
Perkins, was an affirmance of the common law. () The principle
is, that the wife shall have dower of lands of which her husband
was of right seised of an estate of inheritance, and not otherwise.
If, therefore, a disseisor die seised, and his wife be endowed, or
bring her writ of dower, she will be defeated of her dower on
recovery of the lands, or upon entry by the disseisee. (¢) And
the sound principle of making the title to dower rest upon the

(d) [Foster v. Dwinel, 40 Me 44.] By the absolute estate, in the revised code. more
was intended than the estate which is technically absolute at law on default of pay-
ment at the day. I presume the word “absolute ” is here to be taken in the strongest
sense. In Runyan v. Mersereau, 11 Johns. 534, it was held that the freehold was in
the mortgagor before foreclosure or entry. If the mortgagee enters without fore-
closure, the freehold may then be shifted in contemplation of law ; but still the mort-
gagee has not an absolute estate, so long as the equity of redemption hangs over that
estate and qualifies it. According to the English law, the wife of the mortgagee
would be entitled to her dower, in such a case, from the heir of the mortgagee, who
died in possession, though the estate in dower would be defeasible, like her husband’s
estate, by redemption, on the part of the mortgagor. The words of the new revised
statutes were probably intended to stand for an estate with the equity of redemption
finally foreclosed and absolutely barred. Upon that construction the restriction has
been carried beyond the English rule, and, I apprehend, beyond the necessity or
reason of the case. .

(a) Perkins, sec. 311, 312, 317 ; [Northcut ». Whipp, 12 B. Mon. 66.] [See also
Waller ». Waller, 83 Gratt. 83. As to conveyances in fraud of creditors, sce Humes
v. Scruggs, 64 Ala. 40; Gross v. Lange, 70 Mo. 456.]

(b) Perkins, sec. 376. It was, however, reénacted in lotidem verdis, in New York,
1787. Laws of New York, sess. 10, c. 4, sec. 4. And it is in substance adopted and
enlarged by the New York Revised Statutes, i. 742, sec. 18, which declare, that *“no
judgment or decree confessed by or recovered against the husband; and no laches,
default, covin, or crime of the husband shall prejudice the right of his wife to her
dower or jointure, or preclude her from the recovery thereof, if otherwise entitled
thereto.” See also to 8. P. Statute of Ohio, 1824. Chase’s Statutes, ii. 1315.

(c) Litt. sec. 393; Co. Lit. 240, b; Barkshire v. Vanlore, Winch, 77; [Poor »
Horton, 15 Barb. 485.]
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husband’s right is carried so far as to allow the wife to falsify
even a recovery against her husband, upon trial, provided the
recovery was upon some other point than the abstract question
of right. (d) But under the complicated modifications of seisin,
contemplated in the ancient law, and which are collected and
digested by Perkins, in his excellent repository of the black let-
ter learning of the Year Books, the seisin of the husband was
sometimes defeated so as to bar dower, though the right
remained in him ; and in other * cases the dower would be *49
preserved, though the seisin was defeated, by reason of
some prior distinct seisin which had attached in the husband. (2)
If the husband be seised during coverture of an estate subject
to dower, the title will not be defeated by the determination of
the estate by its natural limitation; for dower is an incident
annexed to the limitation itself, so as to form an incidental part
of the estate limited. It is a subsisting interest implied in the
limitation of the estate. Thus, if the tenant in fee dies without
heirs, by which means the land escheats; or if the tenant in tail
dies without heirs, whereby the inheritance reverts to the donor ;
or if the grantee of a rent in fee dies without heirs; yet, in all
these cases, the widow’s dower is preserved. () By the rules of
the common law, dower will determine, or be defeated, with the
determination of the estate, or avoidance of the title of the hus-
band by entry as for a condition broken, or by reason of a defective
title. So, dower will be defeated by the operation of collateral
limitations, as in the case of an estate to a man and his heirs so
long as a tree shall stand ; or in the case of a grant of land or rent
to A. and his heirs till the building of St. Paul’s church is finished,
and the contingency happens. (¢) Whether dower will be de-
feated by a conditional limitation, created by way of shifting use
or executory devise, is hitherto an unsettled and vexed question,
largely discussed in the books. (d) The estate of the husband

(d) Perkins, sec. 381. (a) Perkins, sec. 379, 380; Park on Dower, 148.

(&) Bro. tit. Tenures, pl. 33, tit. Dower, pl. 86; Paine’s Case, 8 Co. 34; Jenk.
Cent. 1, case 6, p. 5; [Smith’s Appeal, 23 Penn. St. 9.]

(c) Jenk. Cent. supra; Preston on Abstracts of Title, iii. 373; Butler's note, 170,
to Co. Litt. 241, a.

(d) The cases of Sammes v. Payne, 1 Leon. 167; Gouldsb. 81; Flavill v. Ventrice,
Viner’s Abr. ix. 217, F. pl. 1; Sumner v. Partridge, 2 Atk. 47, and Buckworth v.
Thirkell, 3 Bos. & P. 852, n., are ably reviewed by Mr. Park; and the latter case,
though decided by the K. B. in the time of Lord Mansfleld, after two successive

voL. 1v.—4 [49 ]
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is, in a more emphatical degree, overreached and defeated
*50 *by the taking effect of the limitation over, on these condi-

tional limitations, than in the case of collateral limitations ;
and the ablest writers on property law are evidently against the
authority of the case of Buckworth v. Thirkell, and against the
right of the dowress when the fee of the husband is determined
by executory devise or shifting use. (a)

As a general principle, it may be observed, that the wife's
dower is liable to be defeated by every subsisting claim or incum-
brance in law or equity, existing before the inception of the title,
and which would have defeated the husband’s seisin. An agree-
ment by the husband to convey before dower attaches, will, if
enforced in equity, extinguish the claim to dower. In equity,
lands agreed to be turned into money, or money into lands,
are considered as that species of property into which they were
agreed to be converted; and the right of dower is regulated in
equity by the nature of the property in the equity view of it. (8)

(8.) How Dower may be barred. — Dower is a title inchoate,
and not consummate till the death of the husband ; but it is an
interest which attaches on the land as soon as there is the concur-
rence of marriage and seisin. It may be extinguished in various
ways, though the husband alone, according to the common law,
cannot defeat it by any act in the nature of alienation or charge,
without the assent of his wife, given and proved according to

law; and this is now the declared statute law of New
*51 York.(¢) *If the husband and wife levy a fine, or suffer

a common recovery, the wife is barred of her dower.(a) This
arguments, is strongly condemned, as being repugnant to settled distinctions on this
abstruse branch of law. [See 32, n. (d).]

(a) Butler’s note, 170, to Co. Litt. 241, a; Sugden on Powers, 333; Preston on
Abstracts of Title, iii. 872; Park on Dower, 168-186; [Weller v. Weller, 28 Barb.
688;] [Edwards v. Bibb, 54 Ala. 475. But see Jones v. Hughes, 27 Gratt. 560.]

(b) Greene v. Greene, 1 Ohio, 635. In that case the subject is ably discussed;
and the whole volume is evidence of a very correct and enlightened administration
of -justice, in equity as well as in law. Coster v. Clarke, 3 Edw. Ch. 487 ; | Brown v.
Williams, 31 Me. 403; Clough v. Elliott, 8 Fost. (23 N. H.) 182; McClure v. Harris,
12 B. Mon. 261 ; Stribling v. Ross, 16 Ill. 122; Rawlings v. Adams, 7 Md. 26; Fire-
stone v. Firestone, 2 Ohio St. 415; Bowie v. Berry, 3 Md. Ch. 359; Whithed v. Mal-
lory, 4 Cush. 138 ; Cranson v. Cranson, 4 Mich. 230.]

(c) New York Revised Statutes, i. 742, sec. 16; [Rowland v. Rowland, 2 Snced,
6543 ; Jenny v. Jenny, 24 Vt. 824.]

(a) Lampet’s Case, 10 Co. 49, b; Eare v. Snow, Plowd. 504; [Dawson v. Bank of
Whitehaven, 6 Ch. D. 218.)
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was until lately the only regular way, in the English law, of
barring dower, after it has duly attached ; but now, by the stat-
ute of 3 & 4 Wm. IV. c. 105, power is given to the husband in
various ways, in his discretion, to bar his wife’s right of dower,
as by conveyance in his lifetime, by devise, or by his declaration
by will that his lands shall be exempt from her dower. () A
devise in fee, by will, to a wife, with a power of disposition of the
estate, would not enable her to convey, without a fine, for the
power would be void, as being inconsistent with the fee. (¢) But
other ingenious devises have been resorted to, in order to avoid
the troublesome lien of dower.

If an estate be conveyed to such uses as the purchaser by deed
or will should appoint, and in default of appointment to the pur-
chaser in fee, it is settled that the estate vests in the purchaser
as a qualified fee, subject to be devested by an exercise of the
power (for the power is not merged in the fee), and, consequently,
dower attaches. It has been a questionable point, whether the
subsequent exercise of the power, as being a prior or paramount -
right, would not dislocate and carry with it the dower of the pur-
chaser's wife. The better opinion is, that the dower is defeated
by the execution of the power; and yet, in order the more cer-
tainly to prevent it, the conveyancers have limited the land to the
nse of the purchaser’s appointee, and, in default of the appoint-
ment, to his use for life, and then to the use of his heirs in fee.
Here it does not require the power of appointment to bar the
dower ; and yet the whole estate is completely in the purchaser’s
power. (d) A more sure way to bar the dower was by the intro-

() See ante, 44, note.

(¢) Goodill v. Brigham, 1 Bos. & P. 192.

(d) Bautler’s note 119, to Co. Lit. 2186, a, and note, 330, to Co. Lit. 879, b; Gilbert
on Uses, by Sugden, 821, note ; Fearne on Remainders, i. [347] note; Park on Dower,
85, 187, 188; Lord Eldon, in Maundrell v. Maundrell, 10 Ves. 263, 265, 266; Heath, J.,
in 3 id. 657. 2!

z! By statute, in England, a husband
may bar dower by declaring such intention
in the deed to himself, or in & deed execut-
ed by him. Roperv. Roper, 3 Ch. D. 714.
And dower may be barred by antenuptial
agreement, provided it is upon adequate
consideration independent of the mar-
riage itself. Freeland v. Freeland, 128

Mass. 509; Curry v. Curry, 10 Hun, 866.
It has been held that equity will decline
to act in enforcing dower after a delay of
twenty years. Barksdale v. Garrett, 64
Ala. 277. Of course no acts or admis-
sions of the husband alone can extinguish
an inchoate right of dower. Tibbetts v.
Langley Mfg. Co., 12 8. C. 465.
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duction of a trustee into the conveyance, and limiting the lands
to such persons as the purchaser should appoint; and in default
of, and until such appointment, to the purchaser for life ; and in

case his wife should survive him, then to B. and his heirs
* 52 during the *life of his wife, in trust for the purchaser’s heirs

and assigns, with remainder to the heirs of the purchaser in
fee.(a) But here a very vexatious question arose, whether the
trustee must be a party to the conveyance from the purchaser;
and eminent counsel have given different opinions on the sub-
ject. (6) In this country we are, happily, not very liable to be
perplexed by such abstruse questions and artificial rules, which
have incumbered the subject of dower in England to a grievous
extent. Even in those states where the right of dower, as at
common law, exists in full force, the easy mode and familiar prac-
tice of barring dower by deed supersedes the necessity of the in-
genious contrivances of English counsel. Rather than have the
simplicity and certainty of our jurisprudence destroyed by such
mysteries, it would be wiser to make dower depend entirely upon
the husband’s seisin in his own right, and to his own use, of an
estate in fee simple, pure and absolute, without any condition,
limitation, or qualification whatsoever annexed.

The statute of Westm. 2,13 Edw. I., made adultery in the wife,
accompanied with elopement, a forfeiture of dower by way of
penalty ; but reconciliation with the husband would reinstate the
wife in her right. The statute was reénacted in New York, in

1787, and has undergone a very material modification in the
* 53 new revised code. (¢) The same provision * was made by

(a) Butler’s note, 830, to Co. Lit. lib. 3.

(b) Park on Dower, 93-99, has given us the conflicting opinions of such distin-
guished and largely experienced conveyancing counsel as Mr. Marriott, Mr. Wilbra-
ham, Mr. Booth, and Mr. Filmer, who flourished in the middle of the last century ;
and he adds as his own opinion, that, strictly speaking, a purchaser is entitled to the
concurrence of the trustee, in every case in which that trustee is sui juris, and can
convey without the expense of a fine, or an order in chancery.

(c) Laws of New York, sess. 10, c. 4, sec. 7; New York Revised Statutes, i. 741,
sec. 8. The statute of 1787 barred the wife of dower who eloped and lived with an
adulterer, unless her husband was subsequently reconciled to her. The new Revised
Statutes have abridged this ancient bar, by confining it to cases of a dissolution of
the marriage contract; or else making it to depend on conviction of adultery in a
suit by the husband for a divorce. It is declared that “ in case of divorce dissolving
the marriage contract for the misconduct of the wife, she shall not be endowed.”

See i. 741. Upon this provision it may be observed, that in case of a divorce a
vinculo, dower would cease, of course, and no such statute provision was necessary ;
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statute in Connecticut; and there is so much justice in it,
that an adulterous elopement is probably a plea in bar of dower
in all the states in the Union which protect and enforce the right
of dower.(a)! New York, however, is to be considered an excep-
tion to this remark; for, by the Revised Statutes, the wife only
forfeits her dower in cases of divorce a winculo for miscon-

and if there should be no divorce, or the husband should die before he had time or
the means to obtain it, the adulteress could sue for and recover her dower. It is
difficult to know what is exactly meant here by the misconduct of the wife. It is much
too vague and general to be the ground of such a penal forfeiture. In a subsequent
branch of the Revised Statutes (see ii. 146, sec. 48), it is declared that if the wife be
convicted of adultery, in a suit for a divorce brought by the husband, she forfeits
her right of dower. The word misconduct must then have some other meaning, and
apply to some other offence than adultery. Marriages are to be dissolved by the
chancellor, when made within the age of consent, or when a former husband or wife
is living, or when one of the parties is an idiot or lunatic, or the consent of one of
the parties was obtained by force or fraud, or causa impotentie. New York Revised
Statutes, ii. 142, 143, 144. It is uncertain how far the term misconduct applies to these
several causes of divorce, so directly as to work a forfeiture of dower. But in fact
there was no need of the provision ; for as the law always stood, if the dowress was
not the wife at the death of the husband, her claim of dower fell to the ground. The
provision seems to be absolutely useless; and it ought to be added, in justice to
the revisors, that the bill, as originally reported by them, contained on this point
the provision and the language of the old law. It would have been safer and wiser
to have retained the plain, blunt style of the old law, and confined the loss of dower
to a conviction of adultery ; or else to have defined in precise terms the additional
offence, if any, which was to destroy the dower.

(a) Swift’s Digest, i. 86; Dane’s Abr. iv. 672, 676 ; Cogswell v. Tibbetts, 3 N. H.
41; Statute of Ohio, Jan. 26, 1824, sec. 6 ; Revised Laws of Illinois, 1833. But in
Hethrington v. Graham, 6 Bing. 185, adultery is deemed a bar to dower, though the
wife does not elope with the adulterer. It will bar her dower, if she leaves her husband
voluntarily, and afterwards lives in adultery. The Revised Statutes of Connecticut
of 1821 give dower to every married woman living with her husband at his death, or
absent by his consent, or default, or by inevitable accident. An adulterous elopement will
of course exclude her. In New Jersey, a decree of divorce, a vinculo, for the fault of
the wife, forfeits her dower. So does a voluntary elopement with an adulterer, or
consent to a ravisher, bar her of dower and jointure, unless her husband be volun-
tarily reconciled to her, and suffer her to live with him. Elmer’s Dig. 145. In Ohio,
it has been adjudged that a decree of divorce in another state, for wilful abandon-
ment of the husband by the wife, was no bar to her right of dower in lands lying in
the State of Ohio. Mansfield v. McIntyre, 1 Wilcox, 27.

1 See cases below. But see Bryan v.
Batcheller, 6 R. L 6438 ; Lakin v. Lakin,

(8. C.) 812; Woodward v. Dowse, 10 C.
B. N.s.722. But ithas been held otherwise

2 Allen, 46. A woman forfeits her dower
under the statute by remaining in adultery
without being reconciled to her husband,
although he drove her away by his cruelty
in the first place. Bell v. Nealy, 1 Bail.

in some cases where the husband deserted
his wife. Graham v. Law,6 U.C. C. P.
810; Reel v. Elder, 62 Penn. St. 808;
Shaffer v. Richardson, 27 Ind. 122. See,
especially, Walters v. Jordan, 13 Ired. 361.
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* 54 duct, or on conviction *of adultery, on a bill in chancery
by the husband for a divorce ; and every plea of elopement
in bar of dower would seem to be annihilated.

A divorce, a vinculo matrimonii, bars the claim of dower; for
to entitle the party claiming dower, she must have been the wife
at the death of the husband. (5) But in case of such a divorce
for the adultery of the husband, it is provided in the statute law
of those states which authorize the divorce, that a right of dower
shall be preserved, or a reasonable provision be made for the wife
out of the husband’s estate, by way of indemnity for the loss of
her dower, and of her husband’s protection. (¢) The wife may
also be barred of her dower by having a joint estate, usually de-
nominated a jointure, settled upon her and her husband, and in
case of his death, to be extended to the use of the wife during
her life. The jointure, in the English law, is founded on the
statute of 27 Hen. VIII. c. 10; and its provisions have been very
extensively incorporated into the law of this country. It must
take effect immediately on the death of the husband ; and must
be for the wife’s life, and be made and declared to be in satisfac-
tion of her whole dower. (d) If the jointure be made before
marriage, it bars the dower ; but if made after marriage, the wife,
on the death of her husband, has her election to accept of the
jointure, or to renounce it, and apply for her dower at common
law; and if she be at any time lawfully evicted of her jointure,
or any part of it, she may repair the loss or deficiency by resort-
ing to her right of dower at common law. Under the English
law, adultery is no forfeiture of the jointure, or of articles of

agreement to settle a jointure, though it be a bar to dower;
*55 *and the distinction depends upon a positive provision by
statute for the one case, and none for the other. (a)

(8) 2 Bl. Comm. 130; [Whitsell v. Mills, 6 Ind. 229 ; Levins v. Sleator, 2 Greene
(Iowa), 604; Wait v. Wait, 4 Barb. 102; Curtis v. Hobart, 41 Me. 230.]

(c) New York Revised Statutes, ii. 145, sec. 45; [Wait v. Wait, 4 Comst. 95 ;]
Connecticut Statutes, 180, tit. Dower ; Mass. Statutes, 1785, c. 69; Statutes of Ohio,
Jan. 7, 1824. The same statute confines the bar by divorce to that arising from
the aggression of the wife. Mass. Revised Statutes, 1836, part 2, tit. 7, c. 76, sec. 32.

(d) Co. Litt. 86, b; Vernon’s Case, 4 Co. 1.

(a) Sidney v. Sidney, 8 P. Wms. 269; Blount v. Winter, cited in note to 8 id. 277.
The Master of the Rolls, in Seagrave v. Seagrave, 13 Ves. 443. Jointure, by the
New York Revised Statutes, i. 742, sec. 15, is forfeited in the same cases in which
dower is, and consequently adultery forfeits it; and the same provision is in the
Virginia act of 1792, concerning jointures in bar of dower.

[54]



LECT. LV.) OF REAL PROPERTY. *56

It was a rule of law deduced from the statute of 27 Hen. VIII.,
making a jointure a bar, that the settlement, to be a bar of dower,
must be to the wife herself, and not to any other person in trust
for her, provided the estate remains in the trustee. (5) A con-
veyance to trustees, for the use of the wife after her husband’s
death, is, in point of law, no jointure ; but such a settlement, if in
other respects good, will be enforced in chancery as an equitable
bar of dower; and courts of equity have greatly relieved the
parties from the strict legal construction given to the English
statute. (¢) It has also been settled, after great discussion in the
English House of Lords, in the case of Drury v. Drury, and in
New York, in M’Cartee v. Teller, that a jointure on an infant
before coverture bars her dower, notwithstanding her infancy, on
the ground of its being a provision by the husband for the wife’s
support. It was considered to be a bar, a provisione viri, and not
ex contractu; and the assent of the wife was held not to be an
operative circumstance, though the antenuptial contract was, in
that case, executed by the infant in the presence of her guar-
dian. (d) An equitable jointure, or a competent and certain
provision for the wife, in lieu of dower, if assented to by the
father or the guardian of the infant before marriage, will also, in
- analogy to the statute, constitute an equitable bar.(¢) But the
conveyance before marriage of an estate to the wife, to con-
tinue during widowhood, by way of jointure, * or if made *56
to depend on any other condition, will not bar her dower,
even if she be an adult, unless, when a widow,.she enters and ac-
cepts the qualified freehold. The legal or equitable provisions

(8) Co. Litt. 86, b.

(¢) Lord Hardwicke, in Hervey v. Hervey, 1 Atk. 562, 568; Jordan v. Savage,
Bacon’s Abr. tit. Dower and Jointure, c. 8.

(d) Earl of Buckingham v. Drury, 3 Bro. P. C. 492 [Tomlins’s ed.]; 2 Eden, 89;
4 Bro. C. C. 506, note, 8. c.; Caruthers v. Caruthers, 4 id. 500; M’Cartee v. Teller,
2 Paige, 611; 8 Wend. 267, 8. c.; [Levering v. Heighe, 2 Md. Ch. 81.] See also
supra, ii. 248, 8. . In Ohio, the more just rule is adopted, that if the jointure was
made when the wife was an infant, or after marriage, she has her election, after her
husband’s death, to waive her jointure and demamd her dower. Statute of Ohio,
1824. The same statute secures her from loss or eviction of her jointure, according
to the provision of 27 Hen. VIII. Chase’s Statutes of Ohio, ii. 18156. [See also
Grogan v. Garrison, 27 Ohio St. 60.] The assistant vicechancellor, in Temple v.
Hawley, 1 Sandf. Ch. 163, after a very elaborate and able examination of cases, ad-
judged that a female infant could not bind her real estate by a marriage settlement

abeolutely, but might avoid it after she came of age, if sole.
(¢) Corbet v. Corbet, 1 8im. & Stu. 612; M’Cartee v. Teller, 2 Paige, 511.
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must be a fair equivalent to the dower estate, to make it abso-
lutely binding in the first instance. (a)

In New York, the statute of 27 Hen. VIII., concerning joint-
ures, was, in 1787, adopted verbatim ; (b)) but it has been altered
and improved by the new Revised Statutes; and the principle in
equity, allowing jointures to exist also by conveyance of lands to
a trustee in trust for the wife, has been introduced into the
statute law, which provides, that if “an estate in lands be con-
veyed to a person and his intended wife, or to such intended wife
alone, or to any other person in trust for such person and his
intended wife, or in trust for such wife alone, for the purpose of
creating a jointure for such intended wife, and with her assent,
such jointure shall be a bar to any right or claim of dower, &c.;
and the evidence of the assent of the wife shall be, by her becom-
ing a party to the conveyance, if of age, and, if an infant, by her
joining with her father or guardian therein.” (¢)

The statute of 27 Hen. VIII. further provided, that if the set-
tlement in jointure was made after marriage, the wife should have
her election, if she survived her husband, to take it in lieu of
dower; or to reject it, and betake herself to her dower at com-
mon law. So, if she was fairly evicted by law from her jointure,
or any part of it, the deficiency was to be supplied from other

(a) M’Cartee v. Teller, 2 Paige, 511; [Sheldon v. Bliss, 4 Seld. 81; Vincent v.
Spooner, 2 Cush. 467; Ellicott v. Mosier, 11 Barb. 574 ; Blackmon v. Blackmon, 16
Ala. 633; Findley v. Findley, 11 Gratt. 434.] An adult female cannot contract
before marriage to relinquish her dower without due compensation. Neither a court
of law or equity will tolerate such a contract. Power v. Sheil, 1 Molloy, 2906. [But
see Dyke v. Rendall, 2 De G., M. & G. 200; 21 L. J. x. 8. Ch. 905; Naill v. Maurer,
25 Md. 632; Cauley v. Lawson, 6 Jones, Eq. 182; Charles v. Charles, 8 Gratt. 486.
From which it appears, that if a woman, being of age, accepts a particular some-
thing in satisfaction of dower, she must take it with all its faults, and must look to
the contract alone, and cannot in case of eviction come against any one in possession
of the lands on which otherwise her dower might have attached.] In Georgia, the
rule of the ancient English law is retained, that if the wife sell or give in fee, or for
term of life, her dower land, she forfeits the same, and the heir or reversioner may
enter. Hotchkiss’s Code, p. 436. But after dower has been duly assigned and set
off (but not before), the widow may sell and convey her life interest. 14 Ohio, 520.

(b) Laws of New York, sess. 10, c. 4, sec. 8.

(c) New York Revised Statutes, i. 741, sec. 9, 10. In Stilley v. Folger, 14 Ohio,
610, a reasonable antenuptial agreement, settling property on the wife, was enforced
in equity, as an equitable jointure in bar of dower, or a complete equitable estoppel
to the claim of dower. The doctrine was elaborately discussed by counsel, and the
court gave a very liberal construction to such agreement, as forming a good equi-
table jointure.
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lands, whereof she would have been otherwise dowable. Both
these provisions formed a part of the statute of New York in
1787, and they have probably been adopted in all the states where
the law of jointure in bar of dower has been introduced. (d)

* It is likewise settled, that a collateral satisfaction, con- *567
sisting of money or other chattel interests, given by will and
accepted by the wife after her husband’s death, will constitute an
equitable bar of dower. The Court of Chancery will give to the
widow her election to accept of the testamentary provision, or to
refuse it, and betake herself to her dower at law; and will even
allow her this election after acceptance, and enjoyment for some
time, of the testamentary provision, if it appears that she acted
without full knowledge and understanding of her true situation
and rights, and of the consequence of her acceptance. (a) It is
generally said, however, that though such a collateral satisfaction

(d) The provisions of the statute of 27 Henry VIII. have always been in force in
Massachusetts. Hastings v. Dickinson, 7 Mass. 163. They have been incorporated
into the Massachusetts Revised Statutes of 1836. And they have been essentially
reénacted in Connecticut, though there the jointure may consist of personal as well
as real estate. Swift’s Dig. L. 86; Revised Statutes of Connecticut, 1821. So, in
Virginia, if the widow be evicted of her jointure, she has still a right to claim her
dower. Ambler v. Norton, 4 Hen. & Munf. 23. The law of jointure under the stat-
ute of 27 Hen. VIIL exists in Pennsylvania, Ohio, South Carolina, and Georgia
(2 Const. Rep. (8. C.) by Treadway, 747 ; 1 Dallas, 417; Griffith’s Register; Statutes
of Ohio, 1824), and doubtless it very generally prevails throughout the Union. In
Pennsylvania, it is left as a doubtful question, whether settlement of personal estate
would be sufficient to bar the dower, and be held equivalent to a jointure. The case
of Drury v. Drury, holding that an infant’s dower may be barred by jointure, seems,
however, to be assumed as the settled law. Shaw v. Boyd, 5 Serg. & R. 809. By
statute in Pennsylvanis, a devise or bequest to the wife bars her dower, though not
s0 expressed in the will, provided she elects to take the property. Purdon’s Dig. 972.
But in the New York Revised Statutes, the case would appear to have been alto-
gether omitted, for I do not perceive in them the provision in the former law, and in
the statute of 27 Hen. VIII allowing to the wife a compensation by dower in other
lands, on eviction from the lands placed in jointure. The Massachusetts Revised
Statutes of 1828 give dower anew to the widow, if evicted of the lands assigned as
dower, or settled as a jointure, or deprived of the provision by will, or otherwise
made in lieu of dower.

(a) Wake v. Wake, 8 Bro. C. C. 266; 1 Ves. Jr. 335, 8.c. In that case the widow
was held not to be deprived of her election, though she had taken under the will for
three years, she not acting under a full knowledge of the facts. Edwards v. Morgan,
18 Price, 782; Duncan v. Duncan, 2 Yeates, 802; Jones v. Powell, 6 Johns. Ch. 194 ;
Shotwell v. Sedam, 8 Ohio, 1. [See further, Chapin v. Hill, 1 R. I 446; Collins v.
Carman, 56 Md. 603; Copp v. Hersey, 11 Fost. (81 N. H.) 817; United States ». Dun-
can, 4 McLean, 99; McCallister v. Brand, 11 B. Mon. 870; Dixon v. McCue, 14
Gratt. 540.)
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be good in equity, it is not pleadable in bar of dower at law. (3)
But in the modern cases, the language, and the better opinion is,
that if the wife has fairly and understandingly made her election

between her dower and the testamentary provision, and in
*58 favor of the latter, she * will be held to her election at law as

well as in equity. There is no difference in principle be-
tween the courts of law and equity on this subject; and the diffi-
culty of reaching the justice of the case has frequently thrown
these questions into equity.(a) The testamentary provision in
lieu of dower, in order to render it such, even with the widow's
acceptance of it, must be declared, in express terms, to be given
in lieu of dower ; or that intention must be deduced by clear and
manifest implication from the will, founded on the fact that the
claim of dower would be inconsistent with the will, or so repug-
nant to its dispositions as to disturb and defeat them. ()

(b) Co. Litt. 86, b; Harg. note 224, to lib. 1, Co. Litt.; Lawrence v. Lawrence,
2 Vern. 365; 1 Dallas, 417 ; Larrabee v. Van Alstyne, 1 Johns. 307.

(a) Lord Alvanley, in French v. Davies, 2 Ves. 678 ; Lord Redesdale, in Birming-
ham v. Kirwan, 2 Sch. & Lef. 451 ; Larrabee v. Van Alstyne, 1 Johns. 307 ; Van Orden
v. Van Orden, 10 id. 80 ; Jackson v. Churchill, 7 Cowen, 287 ; Pickett v. Peay, 2 Const.
Rep. (S. C.) 746. See also Butler and Baker’s Case, 8 Leon. 272, arg. ; Gosling o.
‘Warburton, Cro. Eliz. 128; [Gowen’s Appeai, 32 Me. 516; Light v. Light, 21 Penn.
St. 407; Chew v. Farmers’ Bank, 9 Gill, 861 ; Dundas v. Hitchcock, 12 How. 256.)
Between two inconsistent rights, where it is against the intention of the party creat-
ing the right, and against conscience, that both should be enjoyed, an election will
be enforced even against feme coverts and infants, after a reference to a master |to]
inquire which course would be most reasonable. See Gretton v. Haward, 1 Swanst.
413; Davis v. Page, 9 Ves. 350; and see the learned note in 1 Swanst. 413-417. One
cannot take a right as legatee under a will, and then set up a claim in opposition to
the will. Hamblett ». Hamblett, 6 N. H. 333 ; Weeks v. Patten, 18 Me. 42. [It must
appear that the provision was intended in lieu of dower to put the widow to her
election. Alling v. Chatfield, 42 Conn. 276.]

(5) French r. Davies, 2 Ves. 572; Strahan v. Sutton, 3 Ves. 240; Dowson v. Bell,
1 Keen, 761; Harrison r. Harrison, ib. 765; Kennedy v. Nedrow, 1 Dallas, 416; Adsit
v. Adsit, 2 Johns. Ch. 448; Jackson v. Churchill, 7 Cow. 287 ; Pickett v. Peay, 2 Conat.
Rep. (8. C.) 748; Evans v. Webb, 1 Yeates, 424 ; Perkins v. Little, 1 Greenl. 150;
Dickson v. Robinson, Jac. 508; Allen v. Pray, 8 Fairf. 138; Stark v. Hunton, Sax-
ton, Ch. (N. J.) 216 ; Bull . Church, 6 Hill (N. Y.), 208 ; [Savage v. Burnham, 17 N. Y.
661, 571; Dodge v. Dodge, 31 Barb. 413; Lasher v. Lasher, 13 Barb. 106; Palmer v.
Voorhis, 85 Barb. 479 ; Sandford v. Jackson, 10 Paige, 268; Holdrich v. Holdrich,
2 You. & C. 18; Leonard v. Steele, 4 Barb. 20; Church v. Bull, 2 Denio, 430 ; Caston.
v. Caston, 2 Rich. Eq. 1; Lord ». Lord, 28 Conn. 327 ; Lewis v. Smith, 5 Selden, §02;
Higginbotham v. Cornwell, 8 Gratt. 83 ; Bailey v. Boyce, 4 Strobh. Eq. 84; Buist v.
Dawes, 8 Rich. Eq. 281; Corriell v. Ham, 2 Clarke (Iowa), 562; Gibson v. Gibson,
22 L. J. n. 8. Ch. 346; Warbutton v. Warbutton, 28 id. 467; Parker v. Sowerby,
4 De G., M. & G. 321; Norris v. Clark, 2 Stockt. (N.J.) 61; Van Arsdale v. Van
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The New York Revised Statutes (¢) have embodied most of
these principles of law and equity, with some variations and
amendments. They declare, and so does the law of Massachu-
setts and Connecticut, that any pecuniary provision made before
marriage in lieu of dower, if duly assented to by the wife, shall
bar her dower. But any settlement, by land, or any pecuniary
provision, if made after marriage, or if before marriage, without
the wife’s assent, or if made by will, shall not bind her, though
declared to be in lieu of dower ; but she shall be obliged to make
her election between her dower and the jointure or pecuniary
provision. The widow shall be deemed to have elected to have
taken the jointure, devise, or pecuniary provision, unless, within
one year after the husband’s death, she shall enter on the lands
to be assigned her for dower, or commence proceedings to
* recover the same. (a) It is likewise declared that every *59
jointure, devise, and pecuniary provision in lieu of dower,
shall be forfeited by the woman for whose benefit the same shall
be made, in the same cases in which she would forfeit her
dower. (3)

It was a principle of the common law, that if the husband,
seised of an estate of inheritance, exchanged it for other lands,
the wife should not have dower of both estates, but should be
put to her election. (¢) This principle is also introduced into the
New York Revised Statutes ; and the widow is required to evince

Arsdale, 5 Dutch. 404; Clark v. Griffith, 4 Clarke (Iowa), 405, Fulton v. Fulton,
80 Miss. 586 ; Braxton v. Freeman, 6 Rich. 35.] If the wife takes a legacy in lieu
of dower, she takes as a purchaser for a valuable consideration, and is entitled to
be paid in preference to legatees who are mere volunteers. Hubbard v. Hubbard,
6 Met. 50.

(c) Vol. i 741, sec. 11, 12, 18, 14. [See Heald’s Petition, 2 Fost. (22 N. H.) 265;
Borland v. Nichols, 12 Penn. 8t. 38; Gaw v. Huffman, 12 Gratt. 628 ; Thomas v.
Wood, 1 Md. Ch. 296.]

(a) Hawley v. James, 5 Paige, 318. The statute of Virginia of 1727 gave the
widow nine months ; and the statute of Ohio of 1831, six months; and the statute
of Vermont of 1799, sixty days, to make her election; and if she made none, she
was held exclusively to her dower at common law. The Massachusetts statutes
of 1836 give the widow six months to elect, but, like those of New York, they as-
sumed that the substituted provision in lieu of the dower is taken, unless waived
within the time prescribed. The Revised Statutes of Illinois, ed. 1838, p. 624, declare,
that any provision by will bars dower, unless it be otherwise expressed in the will,
and unless the widow in six months renounces the provision. [Sturgis v. Ewing,
18 1. 176.]

(8) New York Revised Statutes, i. 742, sec. 15.

(¢) Co. Litt. 81, b.
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her election to take dower out of the lands given in exchange,
by the commencement of proceedings to recover it, within one
year after her husband’s death, or else she shall be bound to take
her dower out of the lands received in exchange. (d)

The usual way of barring dower, in this country, by the vol-
untary act of the wife, is not by fine, as in England, but by her
joining with her husband in a deed of conveyance of the land, con-
taining apt words of grant or release on her part, and acknowledg-
ing the same privately, apart from her husband, in the mode
prescribed by the statute laws of the several states. This prac-
tice is probably coeval with the settlement of the country; and
it has been supposed to have taken its rise in Massachusetts, from
the colonial act of 1644. (¢) The wife must join with her hus-
band in the deed, and there must be apt words of grant, showing
an intention on her part to relinquish her dower. (f) This is the

English rule in respect to a fine ; and the wife’s dower is
*60 *barred by a fine, either wholly, or only pro tanto, accord-

ing to the declared intent. It is almost a matter of course,
in this country, for the wife to unite with her husband in all
deeds and mortgages of his lands ; and though the formality of
her separate acknowledgment is generally required to render her
act binding, yet, by the laws of New York and Illinois, if she
resides out of the state, the simple execution of the deed by her
will be sufficient to bar her dower, as to the lands in the state so
conveyed, equally as if she were a feme sole. (a)

(d) New York Revised Statutes, i. 740, sec. 3; [Wilcox v. Randall, 7 Barb. 633.]
How far a wife may be barred of her dower by a sale under a decree in partition,
see infra, 366.

(e) 8 Mason, 351.

(f) Catlin v. Ware, 9 Mass. 218; Lufkin v. Curtis, 13 id. 223 ; Powell v. M. & B.
Man. Company, 3 Mason, 847. |See Manning v. Laboree, 33 Me. 343 ; Page v. Page,
6 Cush. 196 ; Tasker v. Bartlett, 56 Cush. 359; Burge v. Smith, 7 Foster (27 N. H.),
832; Dundas v. Hitchcock, 12 How. 256; Blain.v. Harrison, 11 Ill. 384; Elwood v.
Klock, 13 Barb. 60; Graham v. Van Wyck, 14 Barb. 631.] By the Massachusetts
Revised Statutes of 1836, the wife may bar her dower by joining with her husband
in the conveyance of the estate, or by his joining with her in a subsequent release of
it. No private examination seems to be requisite.

(2) New York Revised Statutes, i. 758, sec. 11; [Cunningham v. Knight, 1 Barb.
399;] Revised Laws of Illinois, 1833. In Georgia a conveyance by the husband
alone during coverture bars a wife’s right of dower, except as to lands whereof he
became possessed by his marriage with her. Hotchkiss’s Code, &c., 429. So a con-
veyance of land by sale or execution in the lifetime of the execution bars the right
of dower. Ib. :
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* (4.) The Manner of assigning Dower. — To give greater * 61
facility to the attainment of the right of dower (and which
Lord Coke informs us was one of the three principal favorites of
the common law), (a) it was provided by Magna Charta, () that
the widow should give nothing for her dower, and that she should
tarry in the chief house of her husband for forty days (and which
are called the widow’s quarantine), after the death of her hus-
band, within which time her dower should be assigned her ; and
that, in the mean time, she should have reasonable estovers, or
maintenance, out of the estate. The provision that the widow
should pay nothing for dower was made with the generous inten-
tion of taking away the uncourtly and oppressive claim of the
feudal lord, for a fine, upon allowing the widow to be endowed.
This declaration of Magna Charta is, probably, the law in all the
United States. In New York the provision is reénacted, and
with the addition that she shall not be liable for any rent dur-
ing the forty days, though the allowance of maintenance neces-
sarily implied that she was to live free of rent. (¢) The widow
cannot enter for her dower until it be assigned her, nor can she
alien it so as to enable the grantee to sue for it in his own name.
It is a mere chose or right in action, and cannot be sold on execu-
tion at law, though in New York it may be reached by process
in chancery for the benefit of creditors. (d) She has no estate
in the lands until assignment; and after the expiration of her
quarantine, the heir may put her out of possession, and drive her
to her suit for her dower. She has no right to tarry in her hus-
band’s house beyond the forty days; and it is not until her
dower * has been duly assigned, that the widow acquires a * 62
vested estate for life, which will enable her to sustain her
ejectment. (a)! It was decided in New Jersey, that though the

(a) Co. Litt. 124, b. (4) C. 1.

(c) New York Revised Statutes, i. 742, sec. 17. It is also the law in Massachu-
setts. Revised Statutes of 1836, pt. 2, tit. 1, ¢. 60. In the first act of the legislature
of the province of New York, under the Duke of York, in 1683, it was, ainong other
things, declared that the widow should have her dower, consisting of one third
part of all the lands of her husband during coverture, and that she might tarry
in the chief house of her husband forty days after his death, within which time
her dower was to be assigned.

(d) New York Revised Statutes, ii. 214, sec. 39.
(a) Litt. sec. 43; Co. Litt. 32, b, 37, a; Doe v. Nutt, 2 Carr. & P. 430; Jackson v.

1 Assignment of Dower.— (a) Interest band’s death the widow’s claim to dower
before Assignment. —Even after the hus- before it is assigned to her is not an
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widow could not enter upon the land until dower was assigned,
yet, being in possession, she could not be ousted by the owner of

O’Donaghy, 7 Johns. 247; Jackson v. Aspell, 20 id. 411; Jackson v. Vanderheyden,
17 id. 167; Chapman v. Armistead, 4 Munf. 382; Moore v. Gilliam, 5 id. 346 ; John-
eon v. Morse, 2 N. H. 49; Sheafe v. O’Neil, 9 Mass. 18; Siglar v. Van Riper, 10
Wend. 414; McCully v. Smith, 2 Bailey (S. C.) 103.

estate which she can transfer, although
she may release it. Saltmarsh v. Smith,
32 Ala. 404; Lamar v. Scott, 4 Rich. 516 ;
Hoxsie v. Ellis, 4 R. 1. 123; Waller ¢.
Mardus, 290 Mo. 25; Summers v. Babb,
13 IIl. 483; Hoots v. Graham, 23 Ill. 81;
Newman v. Willetts, 48 Ill. 534; Robie
v Flanders, 83 N. H. 524; Lawrence v.
Miller, 2 Comst. 245 ; [Elmendorf v. Lock-
wood, 57 N. Y. 822; Graves v. Braden,
62 Ind. 93. The release in such case op-
crates to extinguish the right, and not
simply by way of estoppel. Elmendorf
v. Lockwood, supra; Morton v. Noble,
67 I11. 176. But see French v. Lord, 69
Me. 637, where it was held that the release
could not be availed of by other than the
one claiming under it. Such rclease
clearly constitutes a valuable considera-
tion for a conveyance to the wife. Sin
gree v. Welch, 32 Ohio St. 320, Bissell
v. Taylor, 41 Mich. 702.] But compare
Strong v. Clem, 12 Ind. 37.

It has been held that the inchoate
right to dower before the husband’s death
is wholly devested when land is taken
for public uses and the owner paid. It
is not such a vested interest in his wife as
to remain outstanding, and to ripen into
an estate in default of compensation to
her. Moore v. New York, 4 Seld. (8 N. Y.)
110. See Weaver v. Gregg, 6 Ohio St.
647, 650; Magwire v. Riggin, 44 Mo. 612,
616. [But it has been held that equity
will in such case secure the value of her
interest to the wife. Wheeler v. Kirtland,
27 N. J. Eq. 684. See also In re Hall's
Estate, 9 L. R. Eq. 179; De Wolf v.
Murphy, 11 R. 1. 630. But see French v.
Lord, 69 Me. 637. See further, as to the
nature of inchoate dower, Buzick v. Bu-
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zick, 44 Iowa, 269; State v. Wincroft,
76 N. C. 88.] So it is subject to legisla-
tive control in other respects, as by a
change in the laws affecting dower, which
may constitutionally be made applicable
where there was a previous marriage and
seisin, if the husband was still alive.
Melizet’s Appeal, 17 Penn. St. 449; Ma-
gee v Young, 40 Miss. 164; Weaver v.
Gregg, 6 Ohio 8t. 647, 549; Barbour r.
Barbour, 46 Me. 9, 14; Strong v. Clem, 12
Ind. 87; [Bennett v. Hames, 51 Wis. 251 ;
Taylor v. Sample, 61 Ind. 423.] Contra,
Russell v. Rumsey, 385 Ill. 862; Rose v.
Sanderson, 38 Ill. 247. Compare 29, n. 1,
as to curtesy. Such a claim is an incum-
brance within the covenant against incum-
brances. Smith v. Cannell, 32 Me. 128,
126; Bigelow v. Hubbard, 27 Mass. 195 ;
Russ v. Perry, 49 N. H. 647; Thrasher v.
Pinckard, 23 Ala. 616. Compare Magwire
v. Riggin, 44 Mo. 612,

(b) Assignment. —With regard to the
assignment it is clear that a specific sum
cannot be decreed in lieu of dower with-
out the consent of sall concerned. Blair
v. Thompson, 11 Gratt. 441; |Harrison's
Exec. v. Payne, 32 Gratt. 387. See Wil-
son v. Branch, 77 Va.05.] And an assign-
ment of a part in fee equal in value to
dower in the whole is no better. Wilhelm
v. Wilhelm, 4 Md. Ch. 330. But when a
specific sum is allowed by consent, her
interest will not be devested by her
death before distribution. McLaughlin
v. McLaughlin, 7 C. E. Green (2 N. J.
Eq.) 505. A parol assignment by a guar-
dian is good, Curtis v. Hobart, 41 Me.
230; Boyers v. Newbanks, 2 (Cart.) Ind.
888; or by the infant heir himself, with
the right to a writ of admeasurement



LECT. LV.] OF REAL PROPERTY. *62

the fee in ejectment, unless her dower was assigned her. (8) This
decision is against the decided weight of English and American
authority, but it was correctly decided, according to the very
reasonable statute law of New Jersey, which gives to the widow
the right to hold and enjoy the mansion house, and the messuage
and plantation thereto belonging, free of rent, until dower be
assigned ; and she has, therefore, a freehold for life, unless sooner
defeated by the act of the heir. (¢) There is the same reasonable
statute provision in Kentucky, Indiana, Illinois, Alabama, Mis-
sissippi, and Virginia; the rule in Connecticut and Missouri is
the same, and, upon the death of her husband, the widow is by
law deemed in possession as a tenant in common with the heirs,
to the extent of her right of dower; and her right of entry does
not depend upon the assignment of dower, which is a mere sever-
ance of the common estate. (d) Though in point of tenure she

() Den v. Dodd, 1 Halst. 867.

(c) 8 Halst. 120. [And see, under different statutes, McLaughlin ». McLaughlin,
7 C. E. Green (22 N. J. Eq.), 506 ; Burke ». Osborne, 9 B. Mon. 679 ; Inge ». Murphy, 14
Ala. 289; Shelton v. Carroll, 18 Ala. 148; Cook ».Webb, 18 Ala. 810; Pharis ¢. Leach-
man, 20 Ala. 662 ; McReynolds v. Counts, 9 Gratt. 242; Gorham v. Daniels, 23 Vt. 600.]

(d) Stedman v. Fortune, 5 Conn. 462; Griffith’s Reg. tit. Kentucky; Taylor v.
M’Crackin, 2 Blackf. 260; Revised Laws of Illinois, ed. 1883, and of Indiana, 1888,
p- 239; Alabama Dig. 258; 1 Revised Code of Virginia, c. 107, eec. 1, 2, p. 403 ;
Stokes v. McAllister, 2 Mo. 163. In Tennessee, by statute, the widow is entitled to
a support for herself and her family, for one year, out of the assets.

if the assignment is excessive, McCor-
mick z. Taylor, 2 (Cart.) Ind. 336.

(c) Valuation of the Premises.— The
rule that the value at the time of an alien-
ation by the husband must be taken, text,
68, is sanctioned by Parks v. Hardey, 4
Bradf. 15 ; Campbell v. Murphy, 2 Jones,
Eq. 357; Thrasher v. Pinckard, 23 Ala.
616; Summers v. Babb, 13 Ill. 483. But
in Doe ». Gwinpell, 1 Q. B. 682, 695, it was
laid down after a careful examination of
the authorities that dower attaches on
the husband's real property at the period
of his death, according to its then actual
value, without regard to the hands which
brought it into the condition in which it
is found, and Sir Edward Sugden was
said to hold the same view. American
cases have given the widow the benefit
of a rise in the value of the land from

nataral causes, irrespective of improve-
ments made upon it. Post, 68; Johnston
v. Vandyke, 6 McL. 422; Bowie v. Berry,
1 Md. Ch. 462; [Westcott v. Campbell, 11
R. 1. 878; Price ». Hobbs, 47 Md. 359;
Boyd v. Carlton, 69 Me. 200.] And she
will have the benefit of improvements
made upon her husband’s land by his
heir, in estimating its total value for the
purpose of setting out dower. Husted'’s
Appeal, 34 Conn. 488; post, 65; Manning
v. Laboree, 33 Me. 343. A contrary rule
was applied when the improvements were
made by a purchaser after the husband's
death, in Campbell ». Murphy, 2 Jones,
Eq. 867. [The Carlisle tables are not au-
thoritative in fixing the value of a life
interest. Shippen & Robbins’ App., 80
Penn. St. 391; Carnes v. Polk, 5 Heisk.

244)
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holds of the heir or reversioner, yet the widow claims paramount
to the heir. Her estate is a continuation of that of her husband,
and upon assignment she is in by relation from her husband's
death. (e)

In North Carolina, the law provides for the widow’s support
for one year, and it is suggested that the time of her quarantine
may be thereby enlarged. But though she be an occupant, the
legal title before the assignment of dower is exclusively in the

heirs, and they are occupants also. (f)
*63  * The assignment of dower may be made in pais by parol,

by the party who hath the freehold ; but if the dower be not
assigned within the forty days, by the heir or devisee, or other
persons seised of the lands subject to dower, the widow has her
action at law by writ of dower unde nikil habet, or by writ of
right of dower against the tenant of the freehold. The former
is to be preferred, because the widow, in that case, recovers
damages for non-assignment of her dower, which she would not
in & writ of right; and the damages by the statute of Merton
were one third of the annual profits of the estate from the death
of the husband. The writ lies, in every case, excepting only
where the widow has received part of her dawer of the same
person who is sued, and out of lands in the same town. (a) The
writ of right of dower is of rare occurrence, if not entirely
unknown in this country ; and the learned author of the Trea-
tise on the Pleadings and Practice in Real Actions, says, (5) that
he had never known any such action in Massachusetts. On
recovery at law, the sheriff, under the writ of seisin, delivers to

(e) Norwood v. Marrow, 4 Dev. & Bat. 448; [Lawrence v. Brown, 1 Seld. 304 ;
Fowler v. Griffin, 3 Sandf. 385; Whyte v. Nashville, 2 Swan (Tenn.), 364; Childs v.
Smith, 1 Md. Ch. 483.]

(/) Branson v. Yancy, 1 Dev. Eq. 77. If it be the case, that in North Carolina
the quarantine is enlarged for a year, it is a revival of the ancient law of England;
and this enlarged quarantine, Lord Coke says, was certainly the law of England
before the conquest. Co. Litt. 32, b. In Ohio, the widow is to remain in the man-
sion house of her husband, free of charge, for one year after his death, if her
dower be not sooner assigned her. Statutes of Ohio, 1824.

(a) Co. Litt. 82, b; 2 Inst. 262. [In support of first sentence on the page, see
Gibbs v. Esty, 22 Hun, 266.)

(b) P. 307. The Massachusetts Revised Statutes of 1836 authorize the judge of
probate of the county where the lands lie, to assign dower, if the husband dies
seised, and the right be not disputed by the heir, by his warrant to three com-
missioners ; and if not so assigned, nor set out by the heir or other tenant of the
freehold, she recovers the same by writ of dower in the courts of common law.

[64]



LECT. LV.] OF REAL PROPERTY. * 64

the demandant possession of her dower by metes and bounds, if
the subjects be properly divisible, and the lands be held in
severalty. (¢) If the dower arises from rent, or other incor-
poreal hereditament, as commons or piscary, of which the hus-
band was seised in fee, the third part of the profits is appropriated
to the widow. (d) If the property be not divisible, as a mill, she
is dowable in & special manuer, and has either one third of the
toll, or the entire mill for every third month. (¢) The assign-
ment of dower of a mine should be by metes and bounds, if
practicable ; and if not, then by a proportion of the profits,

or separate alternate enjoyment *of the whole for short * 64
proportionate periods. (a) The widow may also consent to

take her dower of the undivided third part of the estate, without
having it set off by metes and bounds. () Of lands held in com-
mon, the wife has a third part of the share of her husband
assigned to her, to be held by her in common with the other
tenants. (¢) A case may occur in which there may be two or
more widows to be endowed out of the same messuage. Lord
Coke alludes to such a case, (d) and the point was proved and
learnedly illustrated in Greer v. Hambdlin. (¢) If A. be seised, and

(¢) Litt. sec. 38. In North Carolina, Alabama, and Illinois, the husband’s man-
sion house is to be included in the one third, unless manifestly unjust to the
children, to include the whole mansion house and offices, and she is then only to
have a reasonable portion thereof. Her dower is estimated by one third in valae,
and not merely in quantity of acres. McDaniel v. McDaniel, 3 Ired. 61 ; Griffith’s
Register ; Revised Laws of Illinois, 1833; Stiner r. Cawthorn, 4 Dev. & Batt. 501.

(d) Co. Litt. 144,b; Popham, 87; Chase’s Statutes of Ohio, ii. 1316, sec. 14,
Dunseth v. Bank of the United States, 6 Ohio, 76.

(e) Co. Litt. 32, a; Perkins, sec. 342, 415; Park on Dower, 112, 252. In this
case of a mill, or of other tenement which cannot be divided without damage,
the dower, by the Massachusetts Revised Statutes of 1836, is to be assigned out
of the rents and profits. The case of Btevens ». Stevens, 3 Dana, 373, says, that
where the husband died seised of a ferry, the widow was to be endowed of one
third of the profits, or to have the use of it one third of the time alternately.
The Act of New York, of April 28, 1840, c. 177, provides for the better secarity
of the inchoate, contingent, or vested right of dower in lands divided or sold
under judgment or decree in partition.

(a) Stoughton v. Leigh, 1 Taunt. 402.

(b) 56 Bos. & P. 33. In Woods v. Clute, V. Ch. in 2N. Y. Legal Observer, 407, it
was declared, that a widow having a right of dower in land, is not a mum'iu
common with the owner in fee, 50 as to be made & party to a suit in partition.

(c) Litt. sec. 44; Co. Litt. 82, b; [ante, 46, n. 1, (a).]

(d) Co. Litt. 31, a.

(¢) Decided in the Supreme Court of New Hampshire, in 1908. 1 Greenl. 64,
note.

voL. 1v. — b [65]
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has a wife, and sells to B. who hasa wife, and the husbands then
die, leaving their wives surviving, the wife of B. will be dowable
of one third of two thirds in the first instance, and of the one third
of the remaining one third on the death of the widow of A., who,
having the elder title in dower, is to be first satisfied of her
dower out of the whole farm. (f) The widow is not obliged to
accept of a single room or chamber in the capital messuage ; and
unless she consents to it, and there are no other equivalent
lands, a rent must be assigned to her, issuing out of the mansion

house. (g9)
65  *If the husband dies seised, the heirs may assign when

they please ; but if they delay it, and improve the land, and
render it more valuable by cultivation or buildings, the widow
will be entitled to her dower according to the value of the land,
exclusive of the emblements, at the time of the assignment; and
the heir is to be presumed to have made the improvements with
a knowledge of his rights and obligations. (a) But the widow is
not.entitled to damages for the detention of the dower, unless the
husband died seised. (b)) The statute of Merton, 20 Hen. III.,
gave-damages in that case, equal to the value of the dower, from
the time of the husband’s death ; but the construction is, that the
damages are computed only from the time of making the demand
of the heir. (¢) The provision in the statute of Merton was
adopted in New York in 1787, and continued in the Revised
Statutes of 1830 ; and it was adopted in Massachusetts in 1783,

(/) Judge Reeve puts the following case for illustration: If A. sells to B, and
B.to C., and C. to D, and D. to E,, and the husbands all die, leaving their respec-
tive wives living; the widow of A. is entitled to be endowed of one third of the
estate ; the widow of B. is entitled to be endowed of one third of what remains,
after deducting the dower of the first wife; the widow of C. of one third of what
remains, after deducting the dower of the wives of A. and B.; and so on to the
wife of ). And if we suppose the estate to consist of nine acres; the wife of A.
would be endowed of three acres; the wife of B. of two acres; the wife of C. of one
acre and a third; and the wife of D. of one third of the remaining two acres and two
thirds. Reeve’s Domestic Relations, 68. So, if lands descend to B. charged with the
right of dower of his mother, and it is decreed to her, and B. dies in her lifetime, his
widow is only entitled to dower in two thirds of the premises, because he died seised
of no greater part. Reynolds r. Reynolds, 6 Paige, 161; Safford v, Safford, 7 Paige,
259. Had B. survived his mother, the case would have been different. [In the mat-
ter of Cregier, 1 Barb. Ch. 599; Elwood v. Klock, 13 Barb. 50.]

(g9) Perkins, sec. 4086; White v. Story, 2 Hill, 543.

(a) Co. Litt. 82, a; Harg. note 192, ib.; 6 Johns. Ch. 260.

(b) Co. Litt. 32, b. (c) Ibid.
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1816, and 1835; and the damages in the case of detention of
dower rest probably on similar grounds in most of the United
States. (d) In cases of alienation by the husband, the general
rule is, that the widow takes her dower according to the value
of the land at the time of the alienation, and not according to its
subsequent increased or improved value. This was the ancient
and settled rule of the common law; (¢) and the reason of the
rule is said to be, that the heir was not bound to warrant, except
according to the value of the land as it was at the time of the
feoffment ; and if the wife were to recover according to the
improved value, subsequent to the alienation, she would re-
cover more against the feoffee than he would recover in

® value against the heir. (a) The reason assigned in the * 66
old books for the rule has been ably criticised and questioned

in this country ; but the rule itself is founded in justice and
sound policy ; and whether the land be improved in value, or be
impaired by acts of the party subsequently, the endowment, in
every event of that kind, is to be according to the value at the
time of the alienation, in case the husband sold in his lifetime,
and according to the value at the time of the assignment, if the
land descended to the heir.!

This is the doctrine in the American cases, and they are in
conformity with the general principles of the English law, as to
the time from which the value of the dower is to be computed,
both as it respects the alienee of the husband, and the heir. ()
If the husband continues in possession after he has mortgaged
the land, and makes improvements, the wife will have the benefit

(d) In South Carolina and Ohio, no damages are allowed on a judgment in
dower; and the rule prescribed in the statute of Merton is not adopted or followed.
Heyward v. Cuthbert, 1 M’Cord, 386; Bank U. States v. Dunseth, 10 Ohio, 18. On
the assessment of the value of the widow’s dower, interest is allowed in cases
where the husband aliened during coverture, and none when he died seised. Wright
v. Jennings, 1 Bailey (8. C.), 277; M’Creary v. Cloud, 2 id. 343.

(e) Fitz. Abr. tit. Voucher, 288, and tit. Dower, 192, cites 17 Hen. III.; Perkins,
sec. 328.

(a) Sir Matthew Hale’s MSS. cited in Harg. n. 193, to Co. Litt. lib. 1.

(3) Humphrey v. Phinney, 2 Johns. 484 ; Catlin v. Ware, 9 Mass. 218; Powell v. M.
& B. Man. Co., 3 Mason, 347; Thompson v. Morrow, b Serg. & R. 289; Hale v. James,
6Johns. Ch. 258; Russell v. Gee, 2 Const. (S. C.) 254; 2 N. H. 68; Wilson v. Oatman,
2 Blackf. 223; Tod v. Baylor, 4 Leigh, 408; Mahoney v. Young, 3 Dana, 688 ; Wall
. Hill, 7 id. 175; Woodbridge v. Wilkins, 3 How. (Miss.) 360.

1 See 62,n. 1, (c).
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of them, in computing the value of her dower, though the equity
of redemption should afterwards be barred or released ; for the
foreclosure or release is to be deemed the period of aliena-
tion. (¢) :

As the title to dower is consummate by the husband’s death,
when the wife is endowed, she is in from the death of her hus-
band ; and, like any other tenant of the freehold, she takes, upon
a recovery, whatever is then annexed to the freehold, whether it
be so by folly, by mistake, or otherwise. The heir’s possession
is avoided, a8 not being rightly acquired, as to the widow’s third
part, and the rule that subjects the improvements, as well as the
land in the possession of the heir, to the claim of dower, seems a

natural result of the general principles of the common law,
*67 which gave the * improvements to the owner of the soil. (a)

But an important distinction is taken on this subject, and it
has been made a question, whether the widow be entitled to the
advantage of the increased value of the land, arising from ex-
trinsic or collateral circumstances, unconnected with the direct
improvements of the alienee by his particular labor and expen-
ditures, such as the enhanced value, arising from the increasing
prosperity of the country, or the erection of valuable establish-
ments in the neighborhood. The allowance would seem to be
reasonable and just, inasmuch as the widow takes the risk of
deterioration, arising from public misfortunes, or the acts of the
party. If the land, in the intermediate period, has risen in value,
she ought to receive the benefit; if it has depreciated, she sus-
tains the loss. Ch. J. Parsons, in Gore v. Brazier, (b) was in-
clined to the opinion, that the widow ought to be allowed for the
increased value arising from extrinsic causes ; and the Supreme
Court of Pennsylvania, in an -elaborate judgment, delivered by
the Chief Justice, in Thompson v. Morrow, (¢) decided that the
widow was to take no advantage of any increased rise in value,
by reason of improvements of any kind made by the purchaser ;
but, throwing those out of the estimate, she was to be endowed
according to the value at the time of the assignment. This doc-
trine is declared, by Mr. Justice Story, (d) to stand upon solid

() Hale v. James, 6 Johns. Ch.258; Powell ». M. & B. Man. Co., 8 Mason, 469,

(a) Story, J., 8 Mason, 368. (b) 3 Mass. 544.
(c) 5 Serg. & R. 289; Shirtz v. Shirtz, 56 Watts, 255, s. p.
(d) 3 Mason, 376.
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principles, and the general analogies of the law, and he adopts it.
The distinction is supposed not to have been within the purview
of the ancient authorities.

In New York, the very point arose, and was discussed, in
Dorchester v. Coventry, (¢) and the court adhered to the general
rule, without giving it any such qualification ; and they con-
fined the widow to her dower, computed according * to *68
the value of the land at the time of the alienation, though
it had risen greatly in value afterwards, exclusive of buildings
erected by the alienee. The same doctrine was followed in
Skaw v. White, (a) and the language of the statute to which
these decisions alluded (4) was, that the dower of any lands sold
by the husband should be * according to the value of the lands,
exclusive of the improvements made since the sale.” That
statute required, in case of improvements made by the heir, or
other proprietor, upon lands previously wild and unproductive,
that the allotment of dower be so made as to give those émprove-
ments to the heir or owner. The construction of the statute, as
to this question, did not arise, and was not given, in Humphrey
V. Phinney ; (¢) and it may be doubted whether the statute has
not received too strict a construction in the subsequent cases.
The better, and the more reasonable American doctrine upon this
subject, I apprehend to be, that the improved value of the land,
from which the widow is to be excluded, in the assignment of her
dower, as againsta purchaser from her husband, is that which has
arisen from the actual labor and money of the owner, and not
from that which has arisen from extrinsic or general causes. (d) !

{e) 11 Johns. 610.

(a) 13 Johns. 179; Walker v. Schuyler, 10 Wend. 480, 8. ». 8o, in Tod v. Bay-
lor, 4 Leigh, 498, the Court of Appeals of Virginia held that, in equity as well as at
law, the widow was to take for dower the lands according to the value at the time
of alienation, and not at the time of the assignment of dower; and that she was not
entitled to any advantage from enhancement of the value by improvements made
by the alienee, or from general rise in value, or from any cause whatever. On the
other hand, the Supreme Court of Ohio, in the case of Dunsett v. Bank of United
States, 8 Ohio, 76, follows the doctrine laid down in Thompson v. Morrow, and Gore
v. Brazier, and by Mr. Justice Story, in 8 Mason, 375.

() Laws of New York, sess. 29, c. 168. (c) 2 Johns. 484.

(d) 8ee supra, 66, 67, and the cases there referred to, and Taylor v. Broderick,
1 Dana (Ky.), 348. Essay on Dower, in the American Jurist, No. 86, for Janu-
ary, 1838, p. 827. In the case of Powell v. M. & B. Man. Co., 8 Mason, 873, it

1 See 62, n. 1, (c).
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*69 The New York Revised Statutes (¢) have * declared, that,
if the husband dies seised, the widow shall recover dam-

ages for withholding her dower; and the damages shall be one
third of the annual value of the mesne profits of the lands in
which she shall recover dower, to be estimated from the time of
the husband’s death, in the suit against the heirs, and, from the
time of the demand of her dower, in the suit against the alienee
of the heir, or other persons, and not to exceed six years in the
whole. No damages are to be estimated for the use of any per-
manent improvements made after the death of the husband. A
more necessary provision respecting damages, as against the
alienee of the husband (for on that point there is a difference
between the decisions in this country), is altogether omitted. (a)
When the certainty of the estate belonging to the widow as
dower is ascertained by assignment, the estate does not pass by
assignment, but the seisin of the heir is defeated ab tnitio, and
the dowress is in, in intendment of law, of the seisin of her hus-
band ; and this is the reason that neither livery nor writing is
essential to the validity of an assignment in pais. (6) Every
assignment of dower by the heir, or by the sheriff, on a recovery
against the heir, implies a warranty, so far that the widow, on
being evicted by title paramount, may recover in value a third

was suggested that in Hale v. James, 6 Johns. Ch. 258, the Chancellor adhered to
the rule, that the value of the land at the time of alienation was to be taken and
acted upon as a clear rule of the common law; and that the common-law author-
ities do not warrant any such doctrine. I am rather of the opinion that they do
warrant the doctrine, to the extent the Chancellor meant to go, viz.: that the widow
was not to be benefited by improvements made by the alience. That position does
not seem to be denied, and in Hale v. James, as well as in Humphrey v. Phinney,
nothing else was decided, for nothing else was before the court. In the former
case the Chancellor did not mean to give any opinion on the distinction between
the increased value arising from the acts of the purchaser, and from collateral
causes ; and so he expressly declared.

(e) Vol. i. 742, sec. 19, 20, 21, 22, 23.

(¢) In Tod v. Baylor, 4 Leigh,498, it was held that the widow was not entitled to
an account of profits, as against an alienee of the husband, except from the date of
the subpena. In Maryland, also, the widow recovers damages against the alienee
of her husband, only from the time of the demand and refusal to assign. Steiger v.
Hillen, 6 Gill & J. 121. In Woodruff v. Brown, 4 Harr. (N. J.) 246, it was held that
tout temps prist might be pleaded by the heir in an action of dower, but that the plea
was personal and peculiar to him, and could not be pleaded by his alienee or feoffee.
They must answer in damages from the death of the husband dying seised, and seek
their indemnity upon their covenants against the heir.

(b) Co. Litt. 85, a.
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part of the two remaining third parts of the land whereof she
was dowable. (¢) In Bedingfilld's Case, (d) it was held that
the widow, in such a case, was to be endowed anew of other
lands.descended to the heir; but where the assignment was by
the alienee of the husband, and she was impleaded, she was not
to vouch the alienee to be newly endowed, because of the greater
privity in the one case than in the other. It is likewise pro-
vided by the new statute law of New York, (¢) that upon the
acceptance of an assignment of dower by the heir, * insatis- * 70
faction of the widow’s claim upon all the lands of her hus-
Land, it may be pleaded in bar of any future claim on her part
for dower, even by the grantee of the husband.

In the English law, the wife's remedy by action for her dower
is not within the ordinary statutes of limitation, for the widow
has no seisin ; but a fine levied by the husband, or his alienee or
heir, will bar her by force of the statute of non-claims, unless she
brings her action within five years after her title accrues, and her
disabilities, if any, be removed. (a) In South Carolina, it was
held, in Ramsay v. Dozier, (b) and again, in Boyle v. Rowand, (¢)
that time was a bar to dower, as well as to other claims. But in
the English law there is no bar ; and in New Hampshire, Massa-
chusetts, and Georgia, it has been adjudged, that the writ of
dower was not within the statute of limitations. (d) As to the
account against the heir for the mesne profits, the widow is entitled
to the same from the time her title accrues; and unless some

(c) Perkins, sec. 419; Co. Litt. 384, b; [French v. Peters, 33 Me. 306; Mantz o.
Buchanan, 1 Md. Ch. 202.] The widow’s remedy, on eviction by paramount title of
lands assigned to her for dower, is by & new assignment of dower, and she cannot
sustain an action upon the covenant of warranty to her husband, because she does
not hold the whole estate. The right of ‘action is in the heirs. St.Clair v. Williams,
7 Ohio, 110.

(d) 9 Co. 17. (¢) New York Revised Statutes, i. 793, sec. 23.

(a) Davenport v. Wright, Dy. 224, a; Sheppard’s Touch. by Preston, i. 28, 82;
Park on Dower, 311.

(5) 1 Tread. Const. (S. C.) 112.

(c) 3 Des. Ch. 666. The dowress in South Carolina is now barred by a statute o1
limitations, after twenty years. Wilson v. McLenaghan, 1 McM. 35.

(d) Barnard v. Edwards, 4 N. H. 107; Parker v. Obear, 7 Met. 24; Wakeman v.
Roache, Dudley, 123. In Maryland, in the case of Wells v. Beall, 2 Gill & J. 468,
Chancellor Bland held that the statute of limitations was no bar in equity to the
claim of dower, or the rent and profits thereof. [May v. Rumney, 1 Mann. (Mich.)
1; Tooke v. Hardeman, 7 Ga. 20; Chew v. Farmers’ Bank, 9 Gill, 861; Robie v.
Flanders, 33 N. H. 624.]
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special cause be shown, courts of equity carry the account back
to the death of the husband. (¢) The New York Revised Stat-
utes (f) have given a precise period of limitation, and require
dower to be demanded within twenty years from the time of the
death of the husband, or from the termination of the disabilities
therein mentioned, one of which is imprisonment, on a eriminal
charge or conviction. (¢)

(¢) Oliver ». Richardson, 9 Ves. 222. See also Swaine v. Perine, 5 Johns. Ch. 482.

(f) Vol. 1. 742, sec. 18.

(9) In New Jersey, an action of dower is barred by the statute of limitations
after twenty years, Berrien v. Connover, 1 Harr. 107, and in Ohio, after twenty-
one years. Tuttle v. Wilson, 10 Ohio, 24. If dower be not assigned to the widow
during her life, the right is extinct. I know of no proceedings, said Lord Wyn-
ford, by which the fruits of dower could be recovered for her representatives.
1 Knapp, P. C. 225; [Kiddall v. Trimble, 1 Md. Ch. 143; Turney v. Smith, 14 1L
242; but see Harper v. Archer, 28 Miss. 212.] In the report of the English real
property commissioners, in 1829, it was proposed that no suit for dower should
be brought, unless within twenty years next after the death of the husband; and
that an account of the rents and profits of the dowable land should be limited to
six years next before the commencement of the suit. This rule was adopted by
the statute of 3 and 4 William IV. c. 27; and it is the rule precisely in the New
York Revised Statutes (see supra) ; and in vol. ii. 303, 332, 348, the writ of dower,
as well as other real actions, is abolished, and the action of ejectment substituted
and retained, after dismissing all the fictitious parts of it. The common-law rem-
edy, by writ of nuisance, is retained and simplified, and that writ, with some parts
of the action of waste, are the only specimens of any of the real actions known
to the common law, which are retained in New York. A writ of nuisance was
prosecuted to trial in New York, in 1843, in the case of Kintz v. McNeal, 1 Den.
438, but this antiquated proceeding was not encouraged, and the court held the
parties to strict practice. The real actions are still retained in several of the United
States. In Pennsylvania, the ancient real actions have been hitherto retained as part
of their remedial law, though the writ of right is not known to have been actually
brought, and the assize of nuisance is reluctantly retained as an existing remedy.
(Brackenridge’s Miscellanies, 438; Barnet v. Ihrie, 17 Serg. & R. 174; 1 Rawle, 44,
s.c. Report of the Commissioners on the Civil Code of Pennsylvania, in January,
1885, pp. 68, 69. The commissioners recommended the substitution of the writ of
nuisance for the assize of nuisance, as more simple, easy, and effectual.) The writ
of right, and possessory real actions, are still in use in Maine, New Hampshire, Vir-
ginia, and Kentucky, and they were in Virginia placed under statutory limitations,
as late as December, 1830. Robinson’s Practice, i. 464. The writ of right is retained
and regulated by the territorial law of Michigan, of February 26, 1821, and the writ
of disseisin in Indiana. Revised Statutes of Indiana, 1888. The action of eject-
ment, with its harmless, and, as matter of history, curious and amusing English
fictions, is retained in New Jersey, Delaware, Ohio, Indiana, Illinois, Maryland, North
Carolina, Virginia, Kentucky, Mississippi, Tennessee, and perhaps in some other
states. In Pennsylvania, S8outh Carolina, Missouri, and New York, the fictitious
part of the action is abolished by statute. In Alabama, the action of trespass is used
to try title to lands. In Tennessee, a writ issues and is served by the sheriff on the
tenant along with the declaration in ejectment. This is by the statute of 1801. In
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.

* Dower may be recovered by bill in equity, as well as by *71
action at law. The jurisdiction of chancery over the claim
of dower has been thoroughly examined, clearly asserted, and
definitively established. It is a jurisdiction concurrent with that

Pennsylvania, the revisors of the civil code suggested that the action of ejectment
might well be expanded, modified, and applied as a substitute for the principal part
of the ancient real actions, and they prepared a bill for that purpose. By the bill it
might be brought upon the right of possession of real estate of a corporeal nature,
and upon the right of property in incorporeal hereditaments ; and upon the right of
property in any remainder or reversion in real estate against any other person claim-
ing the same remainder or reversion, and by any person in possession of real estate to
determine adverse claims thereto. Possession of land might also be recovered in -
action of trespass quare clausum fregit. In Massachusetts, the writ of right, and the
possessory real actions, would appear to bein active and familiar use, in all their varied
forms and technical distinctions, after having become simplified, and rendered free
from every troublesome incumbrance that perplexed the ancient process and plead-
ings. See Professor Stearns’s and Judge Jackson’s Treatises on the Pleadings and
Practice in Real Actions in Massachusetts, passim, and 2 Met. 82, 163. So late as 1884,
we perceive a decision in New Hampshire, in the action of formedon in remainder, in the
case of Frost v. Cloutman (7 N. H. 1), and to which the defence was a common recovery,
levied there in 1819, in bar of an estate tail. The law of common recoveries was famil-
iarly and learnedly discussed. Indeed, it is a singular fact, a sort of anomaly in the
history of jurisprudence, that the curious inventions, and subtle, profound, but solid
distinctions, which guarded and cherished the rights and remedies attached to real
property in the feudal ages, shouid have been transported, and should for so long a
time have remained rooted in soils that never felt the fabric of the feudal system ;
whilst, on the other band, the English parliamentary commissioners, in their report,
proposed, and parliament executed, a sweeping abolition of the whole formidable
catalogue of writs of right, writs of entry, writs of assize, and all the other writs in
real actions, with the single exception of writs of dower, and guare impedit. This we
should hardly have expected in a stable and proud monarchy, heretofore acting upon
the great text authority of Lord Bacon, that “ it were good if men, in their innovations,
would follow the example of time itself, which, indeed, innovateth greatly, but quietly,
and by degrees scarce to be perceived.”

By the statute of 8 and 4 William IV. c. 27, all real and mixed actions, except
the writ of right of dower, and the writ of dower unde nikil habet, quare impedit and
ejectment, were abolished. So, the legislature of Massachusetts, upon the recom-
mendation of the commissioners appointed to revise their laws, have at length yielded
to the current of events, the force of examples, and the innovating spirit of the age,
which is sweeping rapidly before it, in England and in this country, all vestiges of
the ancient jurisprudence. They have abolished all writs of right and of formedon,
and all writs of entry, except the writ of entry upon disseisin, and which is regulated
and reduced to its simplest form. This last writ was deemed by the commissioners
more simple and convenient, and much more effectual than the ejectment, because
a final judgment in a writ of entry is a bar to another action of the same kind.
The old common-law remedies for private nuisances are also abolished, and the
substituted remedies are the action on the case, and an enlarged equity jurisdiction
given to the Supreme Judicial Court. Mass. Revised Statutes, 1836, pt. 3, tit. 3,

c. 101, 106.
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law; and when the legal title to dower is in controversy, it must
be settled at law; but if that be admitted or settled, full and

effectual relief can be granted to the widow in equity, both
*72 as to the assignment of *dower and the damages. The

equity jurisdiction was so well established, and in such exer-
cise in England, that Lord Loughborough said that writs of dower
had almost gone out of practice. (a) The equity jurisdiction has
been equally entertained in this country, (5) though the writ of
dower unde nihil habet is the remedy by suit most in practice.
The claim of dower is considered, in New Jersey, which has a

_distinct and well organized equity system, as emphatically, if not

exclusively, within the cognizance of the common-law courts. (¢)

In addition to the legal remedies at law and in equity, the sur-
rogates, in New York, and courts in other states, are empowered
and directed, upon the application either of the widow or of the
heirs or owners, to appoint three freeholders to set off by admeas-
urement the widow’s dower. (d) This convenient and summary
mode of assignment of dower, under the direction of the courts
of probates, or upon petition to other competent jurisdictions in
the several states, has probably, in a great degree, superseded the
common-law remedy by action. When a widow is legally seised
of her freehold estate as dowress, she may bequeath the crop in
the ground of the land holden by her in dower. (¢)

(a) Goodenough v. Goodenough, Dick. 795; Curtis v. Curtis, 2 Bro. C. C. 620;
Munday v. Munday, 4 id. 206; 2 Ves. 122, 8. c.; [Campbell v. Murphy, 2 Jones, Eq.
857 ; Shelton v. Carrol, 16 Ala. 148 ; Blain v. Harrison, 11 Ill. 384; Turner v. Morris,
27 Miss. 733.]

(b) Swaine v. Perine, 6 Johns. Ch. 482; Greene v. Greene, 1 Ohlo, 535; Dr.
Tucker, note to 2 Bl. Comm. 135, n. 19; Chase’s Statutes of Ohio, ii. 1316;
Grayson v. Moncure, 1 Leigh, 449; Kendall v. Honey, 5 Monroe, 284; Stevens v.
Smith, 4 J. J. Marsh. 64; Badgeley v. Bruce, 4 Paige, 98; London v. London,
1 Humph. 1, 12.

(c) Harrison v. Eldridge, 2 Halst. 401, 402.

(d) New York Revised Statutes, ii. 488-492; Coates v. Cheever, 1 Cowen, 460;
Hotchkiss’s Code of Statute Law of Georgia, 433.

(e) Perkins, sec. 521; Dy. 816, pl. 2. The statute of Merton, 20 Hen. III., had
this provision ; and it has been frequently reénacted in New York, and is now included
in the new revision of the statute laws. New York Revised Statutes, i. 743, sec. 25.
In the revised statute codes of the several states, the law concerning dower is usually
one of the titles, and it is well digested upon common-law principles, and power is
given to the circuit courts, county courts, probate, surrogate, or orphans’ courts, be-
fore whom suits in dower are brought, to cause dower to be assigned by commission-
ers. These revised codes in the western, as well as in the Atlantic states, are ably
executed, and wisely conservative in their provisions, not only in this particular case,
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4. Incidents to Tenancies for Life. — Having finished a review
of the several estates of freehold notof inheritance, we proceed
to take notice of the principal incidents which attend them, and
which are necessary for their safe and convenient enjoyment, and
for the better protection of the inheritance.

* (1.) Every tenant for life is entitled, of common right, *73
to take reasonable estovers, that is, wood from off the land,
for fuel, fences, agricultural erections, and other necessary im-
provements. According to Sir Edward Coke, they are estoveria
edificandi, ardends, arandi, et claudendi. (a) But, under the pre-
tence of estovers, the tenant must not destroy the timber, nor do
any other permanent injury to the inheritance; for that would
expose him to the action and penalties of waste. (5)

(2.) He is entitled, through his lawful representatives, to the
profits of the growing crops, in case the estate determines by his
death, before the produce can be gathered. The profits are termed
emblements, and are given on very obvious principles of justice and
policy, as the time of the determination of the estate is uncertain.
He who rightfully sows, ought to reap the profits of his labor ; and
the emblements are confined to the products of the eartb, arising
from the annual labor of the tenant. The rule extends to every
case where the estate for life determines by the act of God, or by
the act of the law, and not to cases where the estate is determined
by the voluntary, wilful, or wrongful act of the tenant himself. (¢)
The doctrine of emblements is applicable to the products of the
earth which are annual, and raised by the yearly expense and
labor of the tenant. It applies to grain, garden roots, &ec.,
but not to grass or fruits, which are the natural products of
the soil, and do not essentially owe their annual existence to the
cultivation of man.(d) The tenant, under the protection of
this rule, is invited to agricultural industry, without the appre-

but under all the titles and modifications of property. None of the states have gone
quite as far in their improvements or innovations as the Revised Statutes of New
York of 1830.

(a) Co. Litt. 41, b. (8) Co. Litt. 73, a, b.

(c) Oland’s Case, 56 Co. 118; Debow v. Titus, 56 Halst. 128 ; [Hawkins v. Skeggs,
10 Humph. 31 ;] [Hendrixson v. Cardwell, 9 Baxt. 389.]

(d) Evans v. Roberts, 56 B. & C. 829; Com. Dig. Biens. G. 1; Evans v. Iglehart,
6 Gill £J. 171 In England, a custom that a tenant shall have the waygoing crop.
after the expiration of his term, is good, if not repugnant to his lease. Wigglesworth
v. Dallison, Doug. 201.
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hension of loss by reason of the unforeseen contingency of his
death. (e) .
(8.) Tenants for life have the power of making underleases
*74 for any lesser term ; and the same rights and privileges * are
incidental to those under tenants which belong to the origi-
nal tenants for life. If the original estate determines, by the
death of the tenant for life, before the day of payment of rent
from the under tenant, the personal representatives of the tenant
for life are entitled to recover from the under tenant the whole,
or a proportional part, of the rent in arrear.(a) The under
tenant is likewise entitled to the emblements, and to the posses-
sion, so far as it may be necessary to preserve and gather the
crop. ()

(4.) Tn estates for life, if the estate be charged with an incum-
brance, the tenant for life is bound, in equity, to keep down the
interest out of the rents and profits; but he is not chargeable
with the incumbrance itself, and he is not bound to extinguish it.
The doctrine arises from a very reasonable rule in equity. and
applies between a tenant for life, and other parties having sucoes-
sive interests. Its object is to make every part of the ownership
of a real estate bear a ratable part of an incumbrance thereon,
and to apportion the burden equitably between the parties in
interest, where there is a possession. The tenant for life contrib-
utes only during the time he enjoyed the estate, and the value
of his life is calculated according to the common tables. (¢) If he
pays off an incumbrance on the estate, he is, prima facie, entitled
to that charge for his own benefit, with the qualification of having
no interest during his life. (d) And if the incumbrancer neglecta
for years to collect his interest from the tenant for life, he may,
notwithstanding, collect the arrears from the remainderman ; (e)
though the assets of the estate of the tenant for life would equi-

(e) Co. Litt. 66,b. A dowress may bequeath her emblements, otherwise they go
to her personal representatives. Statute of Merton, 20 Hen. IIL c. 2.

(a) See iii. 471. (5) Bevans v. Briscoe, 4 Harr. & J. 189.

(c) Lord Hardwicke, in Casborne v. Scarfe, 1 Atk. 606; Revel v. Watkinson,
1 Ves. 93 ; and in Amesbury v. Brown, ib. 480; Tracy v. Hereford, 2 Bro. C.C. 128;
Penhyrn v. Hughes, 5 Ves. 99; Burges v. Mawbey, 1 T. & R. 167 ; Hunt v. Watkins,
1 Humph. 498; Foster v. Hilliard, 1 Story, 77; [Barnum v. Barnum, 42 Md. 251,
820; Wade v. Malloy, 16 Hun, 226.]

(d) Lord Eldon, in Earl of Buckinghamshire v. Hobart, 8 Swanst. 199,

(e) Roe v. Pogson, 2 Mad. 681, Am. ed.
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tably be answerable to the remainderman for his indemnity, and
they remain answerable for arrears of interest accrued in his

lifetime. The * true principle on this subject is, that the *75
tenant for life is to keep down the annual interest, even

though it should exhaust the rents and profits; and the whole
estate is to bear the charge of the principal, in just proportions.
The old rule was, that the life estate was to bear one third part
of the entire debt, and the remainder of the estate the residue. (a)
But the Master of the Rolls, in White v. White, (b) declared this
to be a most absurd rule; and he held, that the interest alone
arising during the life estate was the tenant’s fair proportion.
Lord Eldon said, that this was the rule as to mortgages, and other
charges on the whole inheritance. But it is now the doctrine in
the English Chancery, in respect toa charge upon renewal leases,
that the tenant for life contributes in proportion to the benefit he
derives from the renewed interest in the estate. The proportion
that he is to contribute depends upon the special circumstances of
the case ; and the practice is, to have it settled on a reference to a
master. (¢) The rents and profits are to be applied in the dis-
charge of the arrears of interest accruing during the former, as
well as during an existing tenancy for life, and remaining unpaid ;
and this hard rule was explicitly declared by the Master of the
Rolls, in Penhyrn v. Hughes. (d)! The rule applies to a tenant

(a) Rowell ». Walley, 1 Rep. in Ch. 219. (8) 4 Ves. 24.

(¢) Lord Eldon, in White v. White, 9 Ves. 660 ; Allen v. Backhouse, 2 Ves. & B. 65.
(d) 6 Ves. 99.

1 Tenant for Life and Remainderman. —
(2) In Caulfield ». Maguire, 2 Jones &
La T. 141,160; Sharshaw v. Gibbs, Kay,
833, 339; 18 Jur. 830, it was said to have
been unnecessary to lay down so wide a
rule as that mentioned in the text. In the
former case, Lord St. Leonards observed
that it was as incumbent on the rever-
sioner in fee to look after the tenant for
life in possession, as it was on a tenant
for life in remainder; and that a tenant
for life was liable only for his own time,
but that to liquidate the arrears during
his own time, he must furnish all the
rents, if necessary, daring the whole of
his life. In the second case similar lan-
guage was used, and it was held that

there was no duty to pay arrears of in-
terest accrued during the life of a former
tenant for life of a mortgaged estate, im-
posed upon the second tenant as between
her and the owners of the fee subject to
her life estate. [Marshall v. Crowther,
2 Ch. D. 199; Jesson v. Holt, Romilly’s N.
of C.153; Kirwan v. Kennedy, 4 Ir. R. Eq.
499. As to the liability of the tenant for
life to pay the expenses of managing the
estate, see Peirce v. Burroughs, 58 N. H.
802; Clark v. Middlesworth, 82 Ind. 240 ;
Butterbaugh’s App., 98 Penn. St. 851.)
If a tenant for life pays the interest
on an incumbrance where the rents and
profits are insufficient for the purpose,
during his lifetime, without notifying the
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in dower, and by the curtesy, as well as to any other tenant for
life, with this qualification, that a dowress is only bound to keep

remainderman of his intention to charge
the excess on the inheritance, it has been
held that his personal representatives are
bound by a presumption that he intended
to exonerate the inheritance, although it
was not denied that he might have made
himself an incumbrancer for the excess.
Kensington v. Bouverie, 7 H. L. C. 6567.
[But that the presumption is of an intent
to charge the inheritance unless the life
estate is also benefited, see Isaac v. Wall,
6 Ch. D. 706. Tlie remainderman has a
corresponding right to be recouped sums
paid for interest accruing during life ten-
ancy. Howlin v. Sheppard, 6 Ir. R. Eq.
497.] Sums already expended on improve-
ments are never allowed unless they are
properly a charge upon the inheritance.
In re Leigh’s Estate, L. R. 6 Ch. 887. See
Floyer v. Bankes, L. R. 8 Eq. 116. And
in most respects, except where there is a
statutory provision, improvements which
a tenant for life may wish to make must
be paid for out of his own pocket. Wms.
R. P. 9th ed. 81; infra, 76, n. (b). The
tenant for life must pay ordinary taxes,
but a betterment is to be treated asan in-
cumbrance on the whole estate, and he is
only bound to pay interest during his life.
Plympton v. Boston Dispensary, 108
Mass. 544 ; [Bailey, Petr.,, 13 R. L. 543,
The proceeds of timber cut and sold
for the benefit of the estate are regarded
as part of the estate, and the corpus of the
fund goes to the reversioner. Gent v.
Harrison, H. R. V. Johnson, 517 ; Jodrell
v. Jodrell, L. R. 7 Eq. 461. But compare

z1 The question is between that which
may fairly be regarded simply as a natural
increase in the value of the corpus, and
that which may fairly be regarded as the
annual income or profit of the fund.
Stock dividends are generally income.
Millen v. Guerrard, 67 Ga. 284. But contra
when declared out of the corpus. Vinton’s
App., 99 Penn. St. 434. The natural in-
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Earl Cowley v. Wellesley, L. R. 1 Eq. 656 ;
35 Beav. 685. [See also Lowndes v. Norton,
6 Ch.D.189; Stonebraker v. Zollickoffer,
52 Md. 164 ; Simpson v. Simpson, 8 L. R.
Ir. 808.]

Other cases on the principles of appor-
tionment between tenant for life and
remainderman are Turner v. Newport,
2 Phillips, 14; In re Grabowski’s Settle-
ment, L. R. 8 Eq. 12; Cox v. Cox, L. R.
8 Eq. 843; Maclaren ». Stainton, L. R. 11
Eq. 882. 21 Cases which turned more or
less on the construction of the instrument
creating the estate are Mosely v. Mar-
shall, 22 N. Y. 200; Stilwell v. Doughty,
2 Bradf. 811. |[See further, In re Barber’s
Settled Estates, 18 Ch. D. 624,630 Maddy
v. Hale, 8 Ch. D.827.] Asto the manner of
estimating the proportion of a mortgage
debt to be paid, see McArthur ». Franklin,
16 Ohio St. 193,209; Danforth v. Smith, 23
Vt. 247. It should be further mentioned
that the obligation of the tenant for life
to keep down the interest exists only as
between him and the remainderman, and
not as between him and the incumbran-
cers. In re Morley, L. R. 8 Eq. 59%4.

(b) As to waste, see, generally, for the
American doctrine, Crockett v. Crockett,
2 Ohio St. 180; McCullough v. Irvine, 13
Penn. St. 438; Neel v. Neel, 19 Penn. St.
823; Irwin v. Covode, 24 id. 162; George’s
Creek Co. v. Detmold, 1 Md. Ch. 871;
Baugher v. Crane, 27 Md. 36.23 The
right of the tenant for life does not ex-
tend beyond the proper use of the.wood,
&c., upon the premises themselves ; for in-

crease in value of unproductive property
while awaiting a sale belongs to the cor-
pus. Outcalt v. Appleby, 36 N. J. Eq. 78.
See further, Van Blarcom v. Dager, 81
N. J. Eq. 788 and note.

3 A tenant for life may use timber to
make ordinary repairs, but not to rebuild.
Miller v. Shields, 66 Ind., 71. May use
mines already opened for same purposes
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down one third part of the accruing interest, because she takes
only one third part of the estate; and if she redeems the whole
mortgage, she would have a claim on the estate for two thirds of
the interest of the mortgage so redeemed, and the whole of the
principal. (e)

But while tenants for life are entitled to these privileges, the
law has discovered a similar solicitude for those who * have * 76
an interest in the inheritance in remainder or reversion. If,
therefore, the tenant for life, or for years, as the case may be,should,
by neglect or wantonness, occasion any permanent waste to the sub-
stance of the estate, whether the waste be voluntary or permis-
sive, (@) as by pulling down houses ; suffering them to go to decay

(¢) Vide supra, 46; House v. House, 10 Paige, 159.

(a) Neither Mr. Hargrave nor Mr. Park were able to find any authority declaring

that the dowress was chargeable with permissive waste ; though both of them were of
opinion that she was answerable. Harg. note 877, to Co. Litt. lib. 1; Park on Dower,

3857.

stance, he cannot sell or exchange. Miles
v. Miles, 32 N. H. 147; Webster v. Web-
ster, 33 N. H. 18; Phillips v. Allen, 7
Allen, 115,117. A widow who has dower
out of two estates cannot take wood from
one to burn upon the other. Cook v. Cook,
11 Gray, 123. But it has been held other-
wise when she had dower out of one estate
of her husband, although it was divided
into several lots by the commissioners,
and there were several reversioners.
Owen v. Hyde, 6 Yerg. 334; Dalton v.
Dalton, 7 Ired. Eq. 197. Doubts have
been thrown on the liability of a tenant
for waste which is merely permissive ; and
the courts of equity have refused to in-
terfere in such cases. Powys v. Blagrave,
4 De G., M. & G. 448,458; Warren v. Ru-

as they were used before the tenancy be-
gan; but may not open new mines, nor
use old ones in different and more burden-
some ways. Lenfers v. Henke, 73 Ill.
405; Westmoreland Coal Co.’s App,, 85
Penn. St. 344; Franklin Coal Co. v.
McMillan, 49 Md. 649; Gaines v. Green
Pond, &c. Co., 32 N.J. Eq. 86; 33ib. 603;
Elias v. Snowdon Slate Quarries Co., 4
App. Cas. 454; Elias v. Griffith, 8 Ch. D

dall, 1 Johns. & Hem. 1; [Barnes v. Dowl-
ing, 44 L. T. 809. And it must appear
that the waste complained of will damage
the plaintiff. Doherty v. Allman, 8 App.
Cas. 709; Jones v. Chappell, 20 L. R. Eq.
639.] But these doubts were thought un-
sound, and an action on the case was held
to lie against a tenant for years for per-
missive waste, in Moore v. Townshend, 4
Vroom (33 N.J.),284; [Newbold v. Brown,
44 N.J. L. 266.] A tenant for life with-
out impeachment of waste would be re-

_strained in Englandfrom committing equi-

table waste, by defacing the family man-
sion, felling ornamental timber, and the
like. Morris v. Morris, 3 De G. & J. 323.
See Micklethwait v. Micklethwait, 1 id.
604 ; [Bulbr.Yelverton, 10 L. R. Eq. 465.]

621. See further, as to what amounts
to waste, Tucker v. Linger, 21 Ch. D.
18; Saner v. Bilton, 7 Ch. D. 816; Man-
chester, &c. Co. ». Carr, 56 C. P. D. 607;
Maunsell v. Hort, 11 Ir. R. Eq. 478;
Bennett v. Danville, 66 N. H. 216; Brooks
v. Brooks, 12 8. C. 422. In general,
the statute of limitations begins to run
from the time the waste is committed.
Simpson v. Simpson, 3 L. R. Ir. 308.
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from the want of ordinary care; cutting the timber unneces-
sarily ; (b) opening mines; or changing one species of land into
another; he becomes liable, in a suit by the person entitled to the
immediate estate of inheritance, to answer in damages, as well as to
have his future operations stayed. (¢) If the land be wholly wild
and uncultivated, it has been held, that the tenant may clear part
of it for the purpose of cultivation; but he must leave wood and
timber sufficient for the permanent use of the farm. And it is a
question of fact for a jury, what extent of wood may be cut down,
in such cases, without exposing the party to the charge of waste. (d)
The American doctrine on the subject of waste is somewhat varied
from the English law, and is more enlarged, and better accommo-
dated to the circumstances of a new and growing country. In
Pennsylvania, the law, as to the tenant in dower, on the subject
of clearing wild lands assigned for dower, accords with the rule in
New York. (¢) In Massachusetts, the inclination of the Supreme
Court seemed to be otherwise, and in favor of the strict English
rule; and that was one of the reasons assigned for holding the
widow not dowable of such lands. (f) In Virginia, it is admitted,
that the law of waste is varied from that in England ; and the
tenant in dower, in working coal mines already opened, may

penetrate into new seams, and sink new shafts, without
* 77 being * chargeable with waste. (¢) So, in North Carolina,

it has been held not to be waste to clear tillable land for the
necessary support of the tenant’s family, though the timber be

(b) Clearing land by the tenant, which is bad husbandry, and without pretence
that it was for estovers, is waste. 7 N. H.171. But the tenant for life is bound
to keep down ordinary charges for taxes and repairs, out of the rents and profits of
the estate. Cairns v. Chabert, 3 Edw. Ch. 312. But a tenant for life cannot lay out
moneys in building or improvement on the estate, and charge it to the inheritance.
The Court of Chancery will not sustain an inquiry whether the improvements were
beneficial. The tenant makes them at his own hazard. Caldecott v. Brown, 2 Hare,
14.

(¢) Co. Litt. 63, a, b; Butler’s note, 122, to Co. Litt. lib. 83; Dane’s Abr. iii. tit.
Waste, passim; 2 Bl. Comm. 281. Alterations in a tenement become waste, as by
converting two chambers into one, or pulling down a house, and rebuilding it
in a different fashion, even though it be thereby more valuable. Grave’s Case,
Co. Litt. 53, 8, n. 8; City of London v. Greme, Cro. Jac. 182; 2 Rol. Ab. 815, pl.
17,18

(d) Jackson v. Brownson, 7 Johns. 227 ; Hickman v. Irvine, 8 Dana, 123.

(e¢) Hastings v. Crunckleton, 3 Yeates, 261.

(f) Conner v. Shepherd, 16 Mass. 164.

(a) Findly v. Smith, 6 Munf. 134; Crouch ». Puryear, 1 Rand. 268.
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destroyed in clearing. (3) And in Ballentine v. Poyner, (¢) it
was admitted, that the tenant in dower might use timber for
making staves and shingles, when that was the ordinary use, and
the only use to be made of such lands. She was only restricted
from clearing lands for cultivation, when there was already suffi-
cient cleared for that purpose. (d)

The tenants by the curtesy, and in dower, and for life or years,
are answerable for waste committed by a stranger ; and they take
their remedy over against him ; (¢) and it is a general principle,
that the tenant, without some special agreement to the contrary,
is responsible to the reversioner for all injuries amounting to
waste, done to the premises during his term, by whomsoever the
injuries may have been committed, with the exception of the acts
of God, and public enemies, and the acts of the reversioner him-
self. The tenant is like a common carrier, and the law in this
instance is founded on the same great principles of public policy.
The landlord cannot protect the property against strangers ; and
the tenant is on the spot, and presumed to be able to protect
it. (f)

The ancient remedies for waste by writ of estrepement, and
writ of waste at common law, are essentially obsolete; and the
modern practice in this country, as well as in England, is to re-
sort to the prompt and efficacious remedy by an injunction bill,
to stop the commission of waste, when the injury would
be irreparable ; or by * a special action on the case in the *78
pature of waste, to recover damages.(a) The modern

(b) Parkins v. Coxe, 2 Hayw. 339. In Tennessee, also, the law concerning waste
is construed liberally in favor of the widow. She may cut down timber for necessary
uses, provided the estate be not injured, and enough be left for permanent use. Owen
v. Hyde, 6 Yerg. 884.

(¢) 2 Hayw. 110.

(d) In Loomis ». Wilbur, 56 Mason, 13, it was adjudged not to be waste in a tenant
for life, to cut down timber trees, in order to make necessary repairs, and selling them
to procure boards for the purpose, if the mode be economical, and for the benefit of
the estate.

(e) Co. Litt. 64, a; 2 Inst. 145, 308; Cook v. Ch. T. Co., 1 Den. 91.

(f) White v. Wagner, 4 Harr. & J. 378. In Ohio, every tenant seised of lands
for life, or having the care of lands, either as guardian or executor, or tenant by cur-
tesy, or in dower, or for life, or in right of his wife, and refusing or neglecting to pay
the tax charged thereon, forfeits his estate therein, to the person next entitled in
reversion or remainder. Chase’s Statutes of Ohio, ii. 1368, 1369 ; M’Millan v. Rob-
bine, 6 Ohio, 30.

(a) [Dickinson v. Mayor, &c.,48 Md. 583.] In the case of The Governors of Harrow
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remedies are much more convenient, simple, and prompt, and a
judicious substitute for the dilatory proceedings and formidable
apparatus of the ancient law.

At common law, no prohibition against waste lay against the
lessee for life or years, deriving his interest from the act of the
party. The remedy was confined to those tenants who derived
their interest from the act of the law; but the timber cut was, at
common law, the property of the owner of the inheritance; and
the words in the lease, without impeachment of waste, had the
effect of transferring to the lessee the property of the timber. (4)
The modern remedy in chancery, by injunction, is broader than
at law; and equity will interpose in many cases, and stay waste,
where there is no remedy at law. If there was an intermediate
estate for life, between the lessee for life and the remainderman
or reversioner in fee, the action of waste would not lie at law;
for it lay on behalf of him who had the next immediate estate
of inheritance. (¢) Chancery will interpose in that case; and
also where the tenant affects the inheritance in an unreasonable
and unconscientious manner, even though the lease be granted
without impeachment of waste. (d) The chancery remedy is

School v. Alderton, 2 Bos. & P. 86, we have the ancient action of waste, on the statute
of Gloucester, in which the plaintiff is entitled to recover the place wasted, and treble
damages. In Pennsylvania and Delaware, the ancient writ of estrepement, to prevent
the commission of waste, is in use, and it is regulated and improved in the bill prepared
by the commissioners on the revision of the civil code of Pennsylvania in 1835; and it
is also applied to prevent trespasses upon “ unseated lands.” In Virginia, the action
of waste at law is never brought. The remedy is exclusively in chancery. 1 Robin-
son’s Practice, 560. In Delaware, the action of waste is in use. 3 Harr. 9.

() At common law a tenant for life, without impeachment of waste, had much of the
character of a tenant in fee, except as to the duration of the estate. He might cut
down trees and open mines, and take the produce for his own benefit. Lewis Bowles’s
Case, 11 Co. 79, a, 82, b; Co. Litt. 220, a. But equity gives a more limited construc-
tion to the clause, and allows to the tenant for life those powers only which a prudent
tenant in fee would cxercise. He cannot pull down or dilapidate houses, or destroy
pleasure grounds, or prostrate trees planted for ornament or shelter. Vane v. Lord
Barnard, 2 Vern. 730; 1 Salk. 161; Rolt v. Lord Somerville, 2 Eq. Cas. Abr. tit.
Waste, pl. 8; Packington v. Packington, 3 Atk. 215. But such a clause in leases is
not one that is likely to be palatable to lessors, and is not in use in this country.

Timber cut by a stranger belongs to the reversioner, and not to the tenant; and if
carried away, the reversioner has a constructive possession, sufficient to maintain
trespass de bonis asportatis against the stranger. Bulkley v. Dolbeare, 7 Conn. 232,
If cut by the tenant unnecessarily, he acquires no title to the timber cut, nor can he
convey any to a purchaser. Mooers v. Wait, 8 Wend. 104.

(c) Co. Litt. 63, b, 64, a.

(d) Perrot v. Perrot, 8 Atk. 94; Aston v. Aston, 1 Ves. 264; Vane v. Barnard,
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limited to cases in which *the title is clear and undis- *79
puted ; () and the remedy by an action on the case in the

nature of waste has been held () not to lie for permissive waste.
If this last doctrine be well founded (and I think it may very
reasonably be doubted), (¢) then recourse must be had, in certain
cases, as where the premises are negligently suffered to be dilapi-
dated, to the old and sure remedy of & writ of waste ; and which,
so far as it is founded either upon the common law, or upon the
statute of Gloucester, (d) has been generally received as law in
this country, and is applicable to all kinds of tenants for life and
years. (¢) It is frequently said by Lord Coke, in his Commenta-
ries, (f) and it was so declared by the K. B., in the Countess of
Skrewsbury’s Case, (g9) that waste would not lie at common law,
against the lessee for life or years; for the lessor might have
restrained him by covenant or condition. But Mr. Reeves, who
was thoroughly read in the ancient English law, insists that

the common *law provided a remedy against waste by all *80
tenants for life and for years, and that the statute of Glou-

cester only made the remedy more specific and certain. (a)

2 Vern. 738; Lord Thurlow, in Tracy v. Hereford, 2 Bro. C. C..138; Kane . Van-
derburgh, 1 Johns. Ch. 11; [Briggs v. Oxford, 16 Jur. 53.] The New York Revised
Statutes, i. 760, sec. 8, have incorporated the doctrine of these chancery decisions, so
far as to give to the person seised in remainder or reversion an action of waste for an
injury to the inheritance, notwithstanding any intervening estate for life or years.
The statute remedy was first introduced, and smothered, amidst the multiplied tem-
porary provisions of the Supply Bill, in 1811! and I presume it was intended to meet .
the difficulty of some special case. Laws of New York, sess. 34, c. 246, sec. 47. The
recovery, in such a case, must be without prejudice to the intervening estate for life
or years; and the courts will still have to supply, by construction, the want of specific
provision in the statute as to the disposition of the place wasted, and the damages.
In Massachusetts, by statute, the person having the next intermediate estate of free-
hold may also bring an action of waste against a dowress. Jackson on Pleadings in
Real Actions, 329.

(a) Pillsworth ». Hopton, 6 Ves. 61; Storm v. Mann, 4 Johns. Ch. 21.

(5) Gibson ». Wells, 4 Bos. & P. 290; Herne v. Bembow, 4 Taunt. 764. [See
Powys v. Blagrave, 4 De G., M. & G. 447.]

{c) See the just and able criticism by counsel on those decisions, in 4 Harr. & J.
378, 379, 388, 389, and the dictum of Johnson, J., ib. 890.

(d) 6 Edw. L c. b.

(¢) An action of waste will not lie against the tenant by elegit. Co. Litt. 54, a;
8cott v. Lenox, 2 Brock. 67.

(f) 2 Inst. 200. (9) 6 Co. 18.

(a) Reeves’s History of the English Law, ii. 73, 184. By the common law, says
Lord Coke, 2 Inst. 300, the punishment for waste against the guardian was the for-
feiture of his trust, and damages to the value of the waste. So the tenaant in dower

[83]



*81 OF REAL PROPERTY. |PART VI

The provision in the statute of Gloucester, giving, by way of
penalty, the forfeiture of the place wasted, and treble damages,
was reénacted in New York, New Jersey, and Virginia, (8) and it

is the acknowledged rule of recovery, in some of the other
* 81 states, in the action of waste.(¢) It may be considered * as

yielded the like damages, and had a keeper set over her, to guard against future
waste.

(b) Laws of New York, 1787, sess. 10, c. 6; Act of Virginia, 1792, c. 189; Act of
New Jersey, 1795; Elmer’s Digest, 593.

(c) Cameron & Norw. (N. C.) 268; Ch. J. Parsons, in 4 Mass. 563; Johnson, J., in
4 Harr. & J. 801. In Ohio, the tenant in dower, who wantonly commits or suffers
waste, forfeits the place wasted in an action of waste; but the statute is silent as to
the treble damages. Chase’s Statutes of Ohio, ii. 1316. In Pennsylvania, the pro-
visions in the English statutes were always followed; but the commissioners on the
revision of the civil code reported a new provision in the case of permissive waste, by
directing the tenant to repair, and, in default, the usual recovery follows of the place
wasted and treble damages. Mr. Dane, in his General Abridgment and Digest of
American Law, iii. c. 78, art. 11, sec. 2, art. 18, sec. 3, 4, 5, art. 14, sec. 2, says, that
the statute of Gloucester was adopted in Massachusetts, as part of their common law,
as to the remedial part only, but not as to the forfeiture of the place wasted, and
treble damages. The statute of 1783 gave the forfeiture of the place wasted, and
single damages, against the tenant in dower. On the other hand, Judge Jackson, in
his Treatise on the Pleadings and Practice in Real Actions, 340, follows the opinion
of Ch. J. Parsons, and considers the common law of Massachusetts to be, that the
plaintiff will generally, in the action of waste, recover the place wasted, and treble
damages. The weight of authority is on that side; but the Mass. Revised Statutes,
of 1836, have settled the question, by declaring that the forfeiture for waste, by a
tenant in dower, shall be the place wasted, and the amount of damages done to the prem-
ises, to be recovered in an action of waste. This is also the law of Michigan. And,
while on the subject, I take this occasion to say, that I think it must somewhat startle
and surprise the learned sergeants at Westminster Hall, if they should perchance look
into the above treatise of Judge Jackson, or into the work of Professor Stearns on
the Law and Practice of Real Actions, to find American lawyers much more accurate
and familiar, than, judging from some of the late reports, they themselves appear to
be, with the learning of the Year Books, Fitzherbert, Rastell, and Coke, on the doc-
trines and pleadings in real actions. Until the late work of Mr Roscoe, on the Law
of Actions relating to Real Property, and which was subsequent to that of Professor
Stearns, and contains great legal learning, there was no modern work in England on
real actions, to be compared with those I have mentioned. Those abstruse subjects
are digested and handled by Judge Jackson with a research, judgment, precision, and
perspicuity, that reflect lustre on the profession in this country. The Supreme Court
of Massachusetts decided, in Padelford v. Padelford (7 Pick. 152), the question of the
forfeiture for waste on estates in dower, in accordance with the opinion of Mr. Dane.
But afterwards, in Sackett v. Sackett (8 Pick. 309), the question was much more
elaborately discussed and considered ; and the conclusion was, that the rule prescribed
by the statute of Gloucester was brought over from England by the colonists, when
they first emigrated, as part of the common law.

The statute of Gloucester is not law in the State of Maine, and an action of waste
cannot be maintained in that state against a tenant in dower, but it is suggested that
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imported by our ancestors, with the whole body of the com-
mon and statute law then existing, and applicable to our local
circumstances. As far as the provisions of that statute are re-
ceived as law in this country, the recovery in the action of waste,
for waste done or permitted, is the place wasted, and treble dam-
ages; but the writ of waste has gone out of use, and a special
action on the case, in the nature of waste, is the substitute ; and
this latter action, which has superseded the common-law remedy,
relieves the tenant from the penal consequences of waste under
the statute of Gloucester. The plaintiff, in this action upon the
case, recovers no more than the actual damages which the prem-
ises have sustained. (a)

Under the head of permissive waste, the tenant is answerable,
if the house or other buildings on the premises be destroyed by
fire through his carelessness or negligence ; and he must rebuild,
in a convenient time, at his own expense. () The statute
of 6 Anne, c. 31, guarded the tenant ® from the consequences * 82
of accidental misfortune of that kind, by declaring, that no
suit should be brought against any person in whose house or
chamber any fire should accidentally begin, nor any recompense
be made by such person for any damage suffered or occasioned
thereby. Until this statute, tenants by the curtesy and in dower
were responsible, at common law, for accidental fire ; and tenants
for life and years, created by the act of the parties, were respon-
sible, also, under the statute of Gloucester, as for permissive

an action on the case, in the nature of waste, may be maintained by the reversioner,
against a tepant in dower, for actual waste. Smith v. Follansbee, 13 Me. 278.

(a) Parker, J., in Linton v. Wilson, Kerr (N. B.), 289, 240; [Williams v. Lanier,
Busbee, 30; Parker v. Chambliss, 12 Ga. 235.] By the New York Revised Statutes,
ii. 334-838, 343, the writ of waste, as a real action, is essentially abolished; but an
action of waste is substituted, in which the first process by summons is given ; and
the judgment to be rendered is, that the plaintiff recover the place wasted and treble
damages. If the action be brought by a joint tenant, or tenant in common, against
his co-tenant; the plaintift, if he recover, may, at his election, take judgment for the
treble damages, or have partition of the premises, with a deduction of the damages
from the share of the defendant. In Rhode Island and Ohio, the action of waste is
still in use, for the recovery of the freehold wasted. Loomis ». Wilbur, 56 Mason, 13;
Statutes of Ohio, 1831, 262. This is, probably, the general law in this country. But
as the statute of 3 and 4 Wm. IV. c. 27, abolished the writ of waste, it is now con-
sidered in England that the place wasted cannot be recovered.

(5) Lord Coke says, that burning the house by negligence or mischance is waste;
and Lord Hardwicke speaks generally, that the destruction of the house by fire is waste,
and the tenant must rebuild. Co. Litt. 63, a; 1 Ves. 462.
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waste. () There does not appear to have been any question
raised, and judicially decided in this country, respecting the
tenant’s responsibility for accidental fires, as coming under the
head of this species of waste. I am not aware that the statute of
Anne has, except in one instance, been formally adopted in any
of the states.(d) It was intimated, upon the argument in the
case of White v. Wagner, (c¢) that the question had not been
decided ; and conflicting suggestions were made by counsel. Per-
haps the universal silence in our courts upon the subject of any
such responsibility of the tenant for accidental fires, is presump-
tive evidence that the doctrine of permissive waste has never been
introduced, and carried to that extent, in the common-law juris-
prudence of the United States. (d)

Estates for life were, by the common law, liable to forfeiture,
not only for waste, but by alienation in fee. Such an alienation,
according to the law of feuds, amounted to a renunciation of the
feudal relation, and worked a forfeiture of the vassal’s estate to the
person entitled to the inheritance in reversion or remainder. (¢)
Alienation by feoffment, with livery of seisin, or by matter of

record, as by fine or recovery, of a greater estate than the
*83 tenant for * life was entitled to, by devesting the seisin, and
turning the estate of the rightful owner into a right of entry,
operated as a forfeiture of the life estate, unless the person in
remainder or reversion was a party to the assurance. (a) But an

(a) Harg. note 377, to Co. Litt.lib. 1. A tenant from year to year is not liable for
permissive waste, nor for the wear and tear of the premises. Torriano v. Young,
6 Carr. & P. 8.

(b) The statute was adopted in New Jersey, in 1795. Elmer’s Digest, 508.

(c) 4 Harr. & J. 381-386.

(d) In covenants on the part of the tenant to pay rent, he is bound to pay, though
the premises be accidentally destroyed by fire. See supra, iii, 468. A tenant from
year to year, according to the case of Izon v. Gorton, 6 Bing. N. C. 601, is liable for
use and occupation, though the premises be destroyed by fire.

A valuable treatise on the Law of Dilapidations and Nuisances, by David Gibbons,
Esq., was published in London, 1838, in which waste of every description by tenants
for life and for years; by mortgagor and mortgagee; by joint tenants and tenants in
common ; and in which dilapidations of party walls, fences, highways, bridges, and
sewers, are treated at large with learning and accuracy.

(e) Nihil de jure facere potest quis quod vertat ad exhmredationem domini sui;
si super hoc convictus fuerit fedum de jure amittet. Glanville, lib. 9, c. 1; Litt. sec.
415; 2 Bl. Comm. 274.

(a) Co. Litt. 251, b, 262, a, 856, a ; 2 Inst. 309; Statute of Gloucester, 6 Edw. I.
c. 7; Preston on Abstracts of Title, {. 852-356. In 8ir William Pelham’s Case, 1 Co.
14, b, it was adjndged, that if a tenant for life conveyed in fee, by bargain and sale,
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alienation for the life of the tenant himself did not work any
wrong ; and, therefore, says Lord Coke, (4) it was not within the
statute of Gloucester. So, a mere grant or release by the tenant
for life, passed, at common law, only what he might lawfully
grant. In Massachusetts, Connecticut, New York, Pennsylva-
nia, and Kentucky, this feudal notion of forfeiture is expressly
renounced, and the doctrine placed upon just and reasonable
grounds. Any conveyance by a tenant for life, or years, of a
greater estate than he possessed, or could lawfully convey,
passes *only the title and estate which the tenant could *84
lawfully grant.(a) It is, therefore, an innocent convey-
ance, whatever the form of the conveyance may be, and produces
no forfeiture of the particular estate. It does not, like a feoff-
ment with livery at common law, ransack the whole estate, and
extinguish every right and power connected with it.

The same conclusion must follow from the general provision
in the statute of Virginia, of December, 1783, and from the forms
of conveyance in use in other states. A conveyance in fee by a
tenant for life, by bargain and sale, or by lease and release, does
not work a discontinuance. Conveyances under the Statute of
Uses are innocent conveyances, since they operate only to the
extent of the grantor’s right, and occasion no forfeiture ; though,
if a general warranty be annexed to these conveyances, it would,

and then suffered a common recovery, he forfeited his life eatate. But in Smith v.
Clyfford, 1 T. R. 738, it was held that the estate of a tenant for life was not forfeited
by suffering a recovery. Mr. Preston thinks the elder case the better decision and
authority (1 Preston on Convey. 202); but Mr. Ram, in his Outline of the Law of
Tenure and Tenancy, 126-140, has discussed this point, and examined those authori-
ties, with much ability; and he holds the later decision to be sound, on the ground
that the recovery, being absolutely void, was harmless. We, in this country, have
very little concern with such questions; but this instance strikingly illustrates the
matchless character of the English jurisprudence for stability, and the spirit which
sustains it. Here were two cases, at the distance of two centuries apart, on an
abstruse and technical point of hard law ; and the attention of two learned lawyers is
immediately attracted by the apparent contrariety between them. The one justifies
the later case, by showing that it went on new ground, furnished by the statute of
14 Eliz. subsequent to the first case; whereas, the other, not being able to reconcile
the cases on principle, condemns the later decision wit.h unceremonious and blunt
severity.

() 2 Inst. 809.

(s) New York Revised Statutes, 1. 739, sec. 143, 145; Massachusetts Revised
Statutes, 1886, pt. 2, c. 69, sec. 6; M’Kee v. Prout, 3 Dallas, 486; 11 Conn. 657; 1 B.
Monr. 94; [Quimby v. Dill, 40 Me. 628;] [Griffin v. Fellows, 81* Penn. 8t. 114.]
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at common law, work a discontinuance, when the warranty de-
scends upon him who has the right to the lands. () We have
never adopted, in this country, the common-law conveyance by
feoffment and livery, and we rarely use that by fine, or common
recovery, or any other than the conveyance by lease and release,
or, more commonly, by deed of bargain and sale. In New Jersey,
by an act in 1798, alienations by the husband of the wife’s lands
or of his curtesy, or by a dowress, baving un estate in dower, or
other estate for life, and whether made with or without warranty,
do not produce any prejudice to the persons entitled to the in-
heritance, but the dowress forfeits her particular estate. If, how-
ever, there be, in any state, a forfeiture of the life estate by the
act of the tenant for life, the party entitled to enter by reason of
the forfeiture, is not bound to enter, and may wait until the nat-
ural termination of the life estate. (¢)

(b) Co. Litt. 329, a; Gilbert on Tenures, tit. Discontinuance, 112.

(c) Elmer’s Dig. 77; Doe v. Danvers, 7 East, 299; Wells v. Prince, 9 Mass. 608 ;
Jackson v. Mancius, 2 Wendell, 857; [Moore v. Luce, 29 Penn. St. 260.) By statute,
in Kentucky, in 1798, no conveyance by the husband of the wife's estate works a
discontinuance thereof ; nor does any alienation pass a greater estate than might law-
fully be conveyed, or bar the residue of the estate, except that, if the alienation be
with warranty, the heirs will be barred to the value of the heritage descended. 8 Dana,
201, 202,

[88]



LECT. LVL] OF REAL PROPERTY. * 86

LECTURE LVL
OF ESTATES FOR YEARS, AT WILL AND AT SUFFERANCE.

1. Of Batates for Years.— A lease for years is a contract for the
possession and profits of land for a determinate period, with the
recompense of rent ; and it is deemed an estate for years, though
the number of years should exceed the ordinary limit of human
life. An estate for life isa higher and greater estate than a lease
for years, notwithstanding the lease, according to Sir Edward
Coke, (a) should be for a thousand years or more; and if the
lease be made for a less time than a single year, the lessee is still
ranked among tenants for years. ()

In the earlier periods of English history, leases for years were
held by a very precarious tenure. The possession of the lessee
was held to be the possession of the owner of the freehold, and
the term was liable to be defeated at the pleasure of the tenant
of the freehold, by his suffering a common recovery. (¢) In the
reign of Henry VI., it would seem that the law gave to the lessee,
who was unduly evicted, the right to recover, not only damages for
the loss of the possession, but the possession itself. (d) But the
interest of the lessee was still insecure, until the statute of
21 * Hen. VIII. c. 15, removed the doubts arising from the * 86
conflicting authorities, and enabled the lessee for years to
falsify a recovery suffered to his prejudice. () A term was now
a certain and permanent interest, and long terms became common,
when they could be purchased and held in safety. They were
converted to the purpose of raising portions for children, in family
settlements, and by way of mortgage. ()

(a) Co. Litt. 46,a. 8ee supra, ii. 342. (d) Litt. sec. 67.

(¢) Co. Litt. 46, a; Lord Parker, in Theobalds v. Duffoy, 9 Mod. 102,

(d) F.N. B. 198, cites 19 Hen. VL

(a) See a list of the authorities, pro and con, taken principally from the Year

Books, cited in the margin to Co. Litt. 46, a.
(b) F. N. B. 221; 2 Bl. Comm. 142; Reeves’s History of the English Law, iv. 232,

233.
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It was said, in The Duke of Norfolk’s Case, (¢) that there was
nothing in the books before the reign of Elizabeth, respecting
terms attendant upon the inheritance ; but that in the latter part
of her reign, mortgages for long terms of years came into use ;
and then it was deemed, in chancery, advisable to keep the term
outstanding, to wait upon and protect the inheritance. A long
lease, in modern times, has been considered a muniment of title,
and equivalent, in some respects, to an estate in fee. No man,
said Lord Mansfield, held a lease for 2000 years as a lease, but
as & term to attend the inheritance ; and half the titles in the
kingdom were so.(d) Long terms, as for one hundred, or five
hundred, or a thousand years, created by way of trust to secure
jointures, and raise portions, or money on mortgage for family
purposes, and made attendant upon the inheritance, first came
into extensive discussion, in the case of Freeman v. Barns. (¢)
They now occupy a large space in the English law; and the
practice of keeping outstanding terms on foot, to attend and
protect the inheritance, after the performance of the trusts for
which they were raised, renders the learning on this subject ex-
tremely interesting to conveyancers, and to the profession at

large in the country where that practice prevails. This
* 87 learning is, * fortunately, not of much use or application in

the United States; but a cursory view of its general princi-
ples seems due to the cause of legal science, and it will at least
excite and gratify the curiosity of the American student.

(1.) History of Attendant Terms. — The advantage derived
from attendant terms is the security which they afford to pur-
chasers and mortgagees. If the bona fide purchaser or mortgagee
should happen to take a defective conveyance or mortgage, by
which he acquires a mere equitable title, he may, by taking an
assignment of an outstanding term to a trustee for himself, cure
the defect, so far as to entitle himself to the legal estate during
the term, in preference to any creditor, of whose incumbrance he
had not notice, at or before the time of completing his contract
for the purchase or mortgage. He may use the term to protect
his possessions, or to recover it when lost. This protection extends
generally as against all estates and incumbrances created interme-
diately between the raising of the term and the time of the pur-

(c) 8 Ch. Cas. 24. (d) Denn v. Barnard, Cowp. §97.
(e) 1 Vent. 56, 80; 1 Lev. 270, 8. 0.
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chase or mortgage ; and the outstanding term, so assigned to a
trustee for the purchaser or mortgagee, will prevail over the inter-
mediate legal title to the inheritance. In the case of Willoughby
v. Willoughby, (¢) Lord Hardwicke took a full view of the doc-
trine ; and he may be considered as having established the prin-
ciple of applying old outstanding terms to the protection of
purchasers and incumbrancers. Mr. Butler considered that case
as the Magna Charta of this branch of the law. It was observed,
that a term for years attendant upon the inheritance was the
creature of a court of equity, and invented to protect real prop-
erty, and keep it in the right channel; and a distinction was
made between these attendant terms and terms in gross, though,
in the consideration of the common law, they are the same. At
law, every term is a term in gross. It is a term in active opera-
tion, without having the purpose of its creation fulfilled. Such
terms are considered as separate from the inheritance, and
& distincet and different species * of property. The rever- * 88
sioner or remainderman has no interest in them other than
& right to redeem, on fulfilling the purpose of their creation.
When the legal ownership of the inheritance and the term meet
in the same person, a legal coalition occurs ; and, at law, the term,
which before was personal property, falls into the inheritance, and
ceases to exist. But in equity, another kind of ownership takes
place, being an equitable or beneficial ownership, as distinguished
from the mere legal title. Where that ownership of the term and
the inheritance meet in the same person, undivided by any inter-
vening beneficial interest in another, an equitable union exists,
and the term, which before was personal property, becomes an-
nexed to the inheritance, and attendant upon it, as part of the
same estate, unless the owner of the property had expressed a
contrary intention, and which would prevent the union of the
term and the inheritance. The relation between the ownership
of such a term and the inheritance forms their union in equity,
and gives the term the capacity of being considered as attendant
upon the inheritance, where no trust is declared for that purpose.
But, though equity considers the trust of the term as annexed to
the inheritance, yet the legal estate of the term is always separate
from it, and existing in & trustee, otherwise it would be merged.

(a) 1 T.R. 768; 1 Coll. Jurid. 837, s. c.
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It is this existence of the legal estate that enables a court of
equity to protect an equitable owner of the inheritance against
mesne conveyances, which would carry the fee at common law,
and also to protect the person who is both legal and equitable
owner of the inheritance, against such mesne incumbrances, with
which he ought not in conscience to be affected. It was accord-
ingly decided by Lord Hardwicke, that if a subsequent purchaser
or mortgagee had notice of a former purchase or incumbrance, he
could not avail himself of an assignment of an old outstanding
term prior to both, in order to gain a preference ; but that with-

out such notice he could protect himself under the old
* 89 term. (a) * The same doctrine received the sanction of

Lord Eldon, in Maundrell v. Maundrell ; (a) and he ob-
served, that if a term be created for a particular purpose, and
that purpose has been satisfied, if the instrument does not pro-
vide, on the happening of that event, for the cesser of the term,
the beneficial interest in it becomes a creature of equity, to be
disposed of and moulded according to the equitable interests of all
persons having claims upon the inheritance. When the purposes
of the trust are satisfied, the ownership of the term belongs, in
equity, to the owner of the inheritance, and will attend the inher-
itance, whether declared by the original conveyance to attend it
or not. The trustee will hold the term for equitable incumbran-
cers, according to priority ; and it is a general rule, that in all
cases where the term and the freehold would, if legal estates,
merge by being vested in the same person, the term will, in equity,
be construed to be attendant on the inheritance unless there be
evidence of an intention to sever them. (3)

These attendant terms will not be permitted to deprive credit-
ors of any benefit they would have of the term for payment of
their debts; nor will they protect the inheritance in fee from
debts due from the vendor, by specialty, to the crown. (¢) They
protect the purchaser against an act of bankruptey in the vendor,
if the purchaser had not notice of it ; and equity denies permis-
sion to the assignees of the bankrupt to call, to the prejudice of

(a) See the strong and lucid opinion of Mr. Fearne on the subject of these attend-
ant terms in 2 Coll. Jurid. [207, wrongly paged, for 267.)

(a) 10 Ves. 246. (5) Capel v. Girdler, 9 Ves. 509.

(c) The King v. Smith, Sugden’s Treatise of Vendors and Purchasers, app.
No. xviil.; The King v. St. John, 2 Price, 317.
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the purchaser, for an assignment of a term standing out in trus-
tees. (d) They likewise protect against a claim of dower, if the
purchase or mortgage was made previous to the right of dower,
attaching, and the assignment of the term be actually made before
the husband’s death. (e)

* The purchaser or mortgagee may call for the assignment * 90
of all terms conferring a title to the legal estate, and of
which he can avail himself in an action of ejectment; and that
includes every term which is not barred, or merged, or extin-
guished, by a proviso or cesser, or presumed to be surrendered.
The question whether the term be validly subsisting as an out-
standing estate, has led, in the English courts, to the most pro-
tracted and vexatious discussions; and it may become interesting
to the American lawyer, standing on his ¢ vantage ground,” and
happily exempted from the control of those subtle and perplexing
modifications of property, to trace the progress of the discussions,
and witness the ability and searching inquiry which they have
displayed. He will find new occasion to cherish and admire the
convenience and simplicity of our own systems, which on this
subject afford better security to title, and greater certainty to
law. :
A proviso or cesser is usually annexed to long terms, raised by
mortgage, marriage settlement, or annuity, whereby the term is
declared to be determinable on the happening of a certain event;
and until the event provided for in the declaration of cesser has
occurred, the term continues. And if there be no such proviso, it
will continue until expressly merged, or surrendered, even though
the special purpose for which it was created be answered. But
the doctrine of a presumed surrender of a term is that which has
occupied the most intense share of professional attention, and
given rise to a series of judicial deoisions, distinguished for a
strong sense of equity, as well as for the spirit and talent with
which they handle this abstruse head of the law.

According to the old rule of practice, if the term had been once
assigned to attend the inheritance, there could be no presumption
of a surrender, and it would be treated as a subsisting term ; for, a
direct trust being annexed to the term, it followed the inheritance
through all its channels and descents from ancestor to heir. But

(d) Wilkes v. Bodington, 2 Vern. 699.
(¢) Wynn v. Williams, 6 Ves. 180.
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if the term was once satisfied, and had not been assigned, it was

subject to be barred by the operation of the statute of lim-
* 91 itations. * So, if it had been assigned, and lain dormant for

forty, fifty, or sixty years, without any notice being taken of
it, in the changes which the title had undergone, a surrender might
be presumed. The current of the decisions'at law has, for some
time, been setting strongly in favor of & presumed surrender of
the term, when set up as a defence in ejectment, provided there
be circumstances to induce the presumption. Such circumstances
exist, if the term had been passed over in silence, on a change of
property, and the parties had not taken an actual assignment of
the term, or a declaration from the trustee, when they had the
means of knowing that the term existed. A declaration, however,
by the trustee, or an actual assignment, or the fact that the term
has not been satisfied, will rebut the presumption of a surrender.
Courts of law do now take notice of trusts of attendant terms, and
have departed from the ancient rigid rule, of considering every
trust term to be a term in gross. The two latest cases at law on
the subject are those of Doe v. Wright and Doe v. Hilder. (a) In
the first of those cases, a term for one thousand years was created
by deed, and, eighteen years thereafter, it was assigned for the pur-
pose of securing an annuity, and then to attend the inheritance.
The estate remained undisturbed in the hands of the owner of the
inheritance and his devisee, for seventy-eight years, without any
material notice having been taken of the term ; and it was held
that a surrender of the term was to be presumed, in favor of the
owner of the inheritance. In the other case, a term for years,
created in 1762, by the owner of the fee, was assigned to a
trustee, in 1779, to attend the inheritance; and, in 1814, the
owner of the inheritance executed a marriage settlement. In
1816, he conveyed hislife interest, and his reversion in the estate,
under the settlement, to a purchaser, as a security for a debt;
but no assignment of the term, on delivery of the deeds relating

to it, took place ; and, in 1819, an actual assignment of the
* 92 term was *made by the administrator of the trustee, to a

new trustee, for the purchaser in 1816. It was decided,
that & surrender was here to be presumed prior to 1819, and that
the term could not be set up, to protect the purchaser against a
prior incumbrancer. The presumption of a surrender was deemed

(a) 2 B. & Ald. 710, 788.
[94]



LECT. LVI.] OF REAL PROPERTY. *93

necessary, to prevent the more unfavorable inference, either of
want of integrity in the purchaser in suffering the attendant term
to pass neglected, or of want of care and caution on the part of
the professional men engaged in the transactions.

Thris last decision threw the English conveyancers into conster-
nation ; and it was very much condemned, as shaking the land-
marks of real property, and rendering insecure the title of every
purchaser, by destroying all reliance upon attendant terms. (a)
Lord Eldon was strongly opposed to the modern facility, in courts of
law, of sustaining the presumption of the surrender of a term. ()
But the Vice-Chancellor, Sir John Leach, in Emery v. Grocock, (c)
supports the doctrine of the K. B. in clear and decided language ;
and this would seem to be the most authoritative conclusion from
the review of the cases on the subject. (d)

* As the owner of the fee is entitled to all the benefits *93
which he can make of a term attendant upon the inheritance
during its continuance in trust, the equitable interest in the term
will devolve in the same channel, and be governed by the same
rules as the inheritance. The tenant in whose name the term for
years stands, is but a trustee for the owner of the inheritance, and
he cannot obstruct him in his acts of ownership. The term
becomes consolidated with the inheritance, and follows it in its
descent or alienation. On the death of'the ancestor, it vests,
technically, in his personal representatives ; but in equity, it goes
to the heir, and is considered as part of the inheritance, notwith-
standing it formally goes in a course of administration, and not
in a course of descent. Being part of the inheritance, it cannot

(a) See Sir Edward B. Sugden’s Letters to Charles Butler, Esq., on the doctrine
of presuming a surrender of terms assigned to attend the inheritance.

(5) The cases of Townsend v. Bishop of Norwich, Hays v. Bailey, and Aspinal v.
Kempson, are referred to, in the appendix to the sixth edition of Sugden’s Essays on
Vendors and Purchasers, for Lord Eldon’s continued marks of disapprobation of the
recent doctrine.

(c) 6 Madd. 54.

(d) The leading cases on the question have been collected, and the doctrine of
attendant terms clearly and neatly condensed, by Mr. Butler, in Co. Litt. 200, b, note,
249, sec. 13; but the whole subject is much more fully examined by Mr. Coventry,
in his voluminous notes to 2 Powell on Mortgages, 477-612.

The English real property commissioners, in their second common-law report, in
1830, proposed, as an improvement of the doctrine of outstanding terms, that the
plaintiff be not defeated in his recovery by proof of the existence of a term, unless
it be shown to be held adversely to him, or unless the defendant, with his plea, give
notice of the existence of the term, and of his intention to set it up.
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be severed from it or made to pass by a will, not executed with
the solemnities requisite to pass real estate. (a)

In this country, we have instances of long terms of near one
thousand years ; but they are treated altogether as personal estate,
and go, in a course of administration, as chattel interests, with-
out any suggestion of their being of the character of attendant
terms. (5) Our registry acts, applicable to mortgages and con-
veyances, determine the rights and title of bona fide purchasers
and mortgagees, by the date and priority of the record ; and out-
standing terms can have no operation when coming in collision
with a registered deed. We appear to be fortunately relieved
from the necessity of introducing the intricate machinery of
attendant terms, which have been devised in England with so
much labor and skill, to throw protection over estates of inheri-
tance. Titles are more wisely guarded, by clear and certain rules,

which may be cheaply discovered and easily understood ;
* 94 and it would be deeply to be regretted if we * were obliged
to adopt so complex and artificial a system as a branch of
the institutes of real property law. In New York, under the
recently revised statutes relative to uses and trusts, (a) these
trust terms cannot exist for the purposes contemplated in the

(a) Levet v. Needham, 2 Vern. 138; Whitchurch v. Whitchurch, 2 P. Wms. 236;
Villiers v. Villiers, 2 Atk. 71. Since the last [6th] edition of these Commentaries, the
English statutes of 8 and 9 Vict. c. 112, relating lo satisfied terms, of the first of Jan-
uary, 1846, put an end to satisfied terms by not allowing them to be any longer kept
on foot, as an attendant term by assignment. The Revised Constitution of New York,
of 1846, has demolished all long leases, by declaring that no lease or grant of agri-
cultural land, thereafter to be made, for a longer period than twelve years, in which
shall be reserved any rent or service of any kind, shall be valid. [Stephens o.
Reynolds, 2 Selden, 464.]

(5) Gay’s Case, 5 Mass. 419; Brewster v. Hill, 1 N. H. 850; Dillingham v. Jenkins,
7 Smedes & M. 487. In Massachusetts, by the Revised Statutes of 1836, it was
declared that the lessees and assignees of lessees of real estate, for the term of one
hundred years or more, in cases where there is an unexpired residue of fifty years or
more of the term, should be regarded as freeholders, and the estate subject, like free-
hold estates, to descent, devise, dower, and execution. And, in Ohio, by statute in
1821, lands held by the tenure of permanent leases were to be considered real estate
in respect to judgments and executions. Chase’s Statutes of Ohio, ii. 1185. A judg-
ment in Ohio is a lien on permanent leaseholds, or, for instance, on a lease for the
term of ninety-nine years, renewable forever, equally as upon other real estate. And
in the purview of the Ohio statutes, leasehold estates for the most essential purposes,
as judgments, executions, descent, and distribution, are regarded as freeholds or real
estate. The Northern Bank of Kentucky ». Roosa, 13 Ohio, 334.

(a) New York Revised Statutes, i. 727, 728, 729, 730, sec. 45, 49, 65, 60, 61, 65, 67.
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English equity system. All trusts, except those authorized and
modified by the statute, are abolished; and express trusts may be
created to * sell lands for the benefit of creditors, and to sell,
mortgage, or lease lands, for the benefit of legatees, or for the
purpose of satisfying any charge thereon, and to receive the rents
and profits of land, to be applied to the use of any person; and
the trustees cannot sell, convey, or do any other act in contraven-
tion of the trust; and when the purposes for which the express
trust shall have been created have ceased, the estate of the trus-
tees ceases also.” (8) This strict limitation of the power of
creating and continuing trusts would, in its operation, have
totally destroyed these attendant terms, had they otherw1se
existed in New York.

Leases, among the ancient Romans, were usually of very short
duration, as the quinquennium, or term for five years; and this
has been the policy and practice of several modern nations, as
France, Switzerland, and China. But the policy has been con-
demned by distinguished writers, as discouraging agricultural
enterprise and costly improvements. (¢)

(2.) Creation of Leases.— Leases for years may be made to
commence in futuro; for, being chattel interests, they never
were required to be created by feoffment and livery of seisin.

The tenant was * never technically seised, and derived no *95
political importance from his tenancy. He could not defend

himself in a real action. He held in the name of his lord, and
was rather his servant than owner in his own right. This was
the condition of the tenant for years, in early times, as described

(b) See infra, 810.

(c) Gibbon’s Hist. viii. 86, note; Lord Kames’s Gentleman Farmer, 407, cited in
1 Bro. Civil Law, 198. note ; Jefferson’s Remarks on Short Leases in France; Jeffer-
son’s Works, ii. 106, Dr. Browne, 191-198, has given an interesting detail of the
condition of the Roman lessee. In Scotland very long leases are considered as within
the prohibition of alienation; and Mr. Bell says, that a lease for nineteen years is
alope to be relied on, under a general clause in a deed of entail prohibiting alienation.
1 Bell’s Comm. 69, 70. It is stated in the Edinburgh Review for July, 1834, p. 392,
that it is believed that not more than a third part of England is occupied by tenants
holding under leases. They must, then, be tenants from year to year, and this must
be very unfavorable to agricultural improvement. The fact would seem to be almost
incredible; and yet see what Lord Mansfleld says on the subject, infra, 111. See
also Edinburgh Review for April, 1836, p. 111, where it is said, that a great part of
the best cultivated region of England is in the occupation of farmers who hold from
year to year.

voL Iv.—17 [ 97 ]
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by Bracton and Fleta, and other ancient authorities ; () and
this distinctive character of terms for years has left strong and
indelible lines of distinction in the law between leases for years
and freehold estates. But the statute of frauds of 29 Car. II.
c. 3, secs. 1, 2, 8 (and which has been generally adopted in this
country), rendered it necessary that these secondary interests
should be created in writing. The statute declared, that * all
leases, estates, or terms of years, or any uncertain interests in
lands, created by livery only, or by parol, aud not put in writing,
and signed by the party, should have the force and effect of leases,
or estates at will only, except leases not exceeding the term of
three years, whereupon the rent reserved during the term shall
amount to two third parts of the full improved value of the thing
demised.” *And that no lease or estate, either of freehold or
term of years, should be assigned, granted, or surrendered, unless
in writing.” The general provisions of the statute of frauds
have been adopted by statute in New York, and the statute
declares, that no estate or interest in lands, other than leases for
a term not exceeding one year, shall be created, assigned, or
declared, unless by a deed or conveyance in writing, subscribed
by the party ; and every contract for the leasing for a longer
period than one year, or for the sale of lands, or any interest
therein, is declared void, unless in writing, and subscribed by the

party. ()

(a) Fleta, lib. 6, c. 5, sec. 18, 19, 20; Dalrymple on Feudal Property, c. 2, sec. 1,

p. 25; Preston on Estates, i. 204, 205, 206.
() New York Revised Statutes, ii. 135, sec. 8. The Massachusetts Revised Stat-
utes, 408, declare all estates and interests in land, created without writing, to be estates
at will only. By the Statutes of Connecticut, 1838, p. 391, no | of land, exceeding
a year, are valid, except against the grantor, &c., unless in writing, signed and wit-
nessed. The Pennsylvania statute of 1772 follows the English statute, and allows
parol leases not exceeding three years, without adding anything as to the reservation
of rent. Purdon’s Dig. 779. In other states, as New Jersey, Georgia, &c., the English
statute of frauds is strictly followed. Elmer’s Dig. 213; Prince’s Dig. 9156. See
infra, 115, and see supra, ii. 836, n. (a), as to the character of betterments. In Scotland,
leases of land exceeding the term of a yesr are not effectual unless in writing, and
followed by possession. 1 Bell’s Comm. 20. It was the old rule that a lease commenc-
ing from the day of the date, or from the date, began to operate the day after the date.
Co. Litt. 46, b; [Atkins v. Sleeper, 7 Allen, 487.] But this rule was afterwards
shaken, and from the date, or from the day of the date, may be either inclusive or exclu-
sive of that day, according to the context or subject-matter, and the courts will con-
strue the words 8o as to effectuate the deeds of parties, and not destroy them. Pugh
v. Duke of Leeds, Cowp. 714. There is no general rule on the subject, and in com-
puting time from act or an event, the day is to be inclusive or exclusive, according
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(8.) Right of Lessees. — If land be let upon shares, for a sin-
gle crop only, that does not amount to a lease ; and the possession

to the reason of the thing, and the circumstances of the case. R.v. Stevens, 5 East,
244; Presbrey v. Williams, 16 Mass. 193 ; Lester v. Garland, 15 Ves. 248. The prin-
ciple of that latter case was, that when time from a particular period is allowed to a
party to do an act, the first day is to be reckoned exclusively, and that case was
deemed a sound authority in Blaymire v. Haley, 6 M. & W. 656; [Weeks v. Hull,
19 Conn. 876;] [Bemis v. Leonard, 118 Mass. 502; Koltenbrock v. Cracraft, 36 Ohio
St. 584.] The tendency of the recent English decisions is to exclude the day of
the act, unless some special reason renders it necessary to reckon it inclusive. But
in New Hampshire, when a computation is to be made from an act done, or from the
time of an act, the day when the act is to be done is to be included ; though in the
computation of time from a date, or from the day of a date, the day of the date is to
be excluded. Blake v. Crowninshield, 9 N. H. 304. It was truly observed in this
latter case, that it would be very difficult to deduce from the cases a general rule. In
Illinois, the rule is, when an action is to be performed within a particular time from
and after a specified day, to exclude the day named, and include the day in which the
act is to be done. 4 Scam. 420. But ordinarily the day of a demise is inclusive,
and to be considered in computing the time of its commencement and termination.
The reason is, that this construction is here used, not by way of computation, but of
passing an interest ; and when there is notliing else to guide the construction, that one
is assumed which is most beneficial to him in whose favor the instrument is made,
and an immediate interest passes. Lysle v. Williams, 16 Serg. & R. 135; Donaldson
v. Smith, 1 Ashm. 197 ; [Marys v. Anderson, 24 Penn. St. 272.] In New York, a lease
from the first day of May to the first day of May has been supposed to be exclusive
of the first day, though contrary to the English rule. But it was admitted to be a
very unsettled point, and the usage in Albany was said to be a reasonable one, that
such a lease commences and terminates at twelve at noon on the first of May. Savage,
Ch. J., in Wilcox v. Wood, 9 Wend. 346. See ante, i. 161. In The King v. Justices
of Cumberland, 4 Nev. & M. 878, it was held that where a certain number of days’
notice of an intention to do an act was requisite, the day of the service of the notice
was ercluded from the computation, and that on which the act was to be done included.
In Glassington v. Rawlins, 8 East, 407, the general rule was declared to be, that where
the computation of time is to be made from an act done, the day when such act is done
is to be included. See also supra, i. 161. This rule was also laid down in Clayton’s
Case, 5 Co. 1, a; Bellasis v. Hester, 1 Ld.Raym. 280; The King v. Adderley, Doug.
463; Castle v. Burditt, 3 T. R. 623; Norris v. The Hundred of Gautris, 1 Brownlow,
156 ; Hob. 139, 8. c. Insurance on goods to be shipped between two certain days, does
not cover goods shipped on either of those days. Atkins v. Boylston F. & M. Ins. Co.,
5 Met. 439. Though a day in legal contemplation is punctum temporis, without frac-
tions, yet, where justice requires it, the exact time in the day in which an act was
performed may be shown by proof. Brainard v. Bushnell, 11 Conn. 17; [Clarke v.
Bradlaugh, 7 Q B.D. 161.] It may be well here to observe, that a month ex vt
termini, in the English law, means a lunar month. £ Bl. Comm. 141; Catesby’s Case,
6 Co. 61, b. But in mercantile contracts the usage or rule is to calculate the months
as calendar, (Jolly ». Young, 1 Esp. 186;) and in other contracts the lunar is made to
yield to the calendar month, if such was the intention of the contract. Dyke v.
Sweeting, Willes, 685 ; Lang v. Gale, 1 Maule & Selw. 111. In this country, the old
English rule is considerably impaired, and the term “ month ” is usually computed, and
especially in statutes and judicial proceedings, as calendar. Commonwealth v. Cham-
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remains in the owner.(¢) ! The occupant is, however, a tenant

in common with the owuer of the growing crop, and he continues

so until the tenancy be severed by a division. (d) But if

*96 the contract be, that the lessee possess * the land with the

usual privileges of exclusive enjoyment, it is the creation of

a tenancy for a year, though the land be taken to be cultivated
upon shares. (a)

A lessee for years may assign or grant over his whole interest,

bre, 4 Dall. 142; Tilghman, Ch.J., in 3 Serg. & R. 184 ; Alston v. Alston, 2 Treadway,
Const. (S. C.) 604; Williamson v. Farrow, 1830, 8. C. Law Journal, No. 2, 184. The
New York Revised Statutes, i. 606, declare that the term month shall be construed to
mean calendar in all statutes, deeds, and contracts, unless otherwise expressed. This

is now the statate law in Georgia.

(¢) Hare v. Celey, Cro. Eliz. 143; Bradish v. Schenck, 8 Johus. 151 ; Bishop v.
Doty, 1 Vt. 87. Corn growing is a chattel interest, and may be sold by parol. Aus-
tin v. Sawyer, 9 Cowen, 39. |See 461, n. 1.]

(d) Walker v. Fitts, 24 Pick. 191.
(a) Jackson v. Brownell, 1 Johns. 267.

1 Letting on Shares. — The text is con-
firméd by Warner v. Hoisington, 42 Vt. 94.
See Herskell v. Bushnell, 87 Conn. 36.
Cases in which the parties were thought
to be tenants in common are Williams o.
Nolen, 34 Ala. 167; Aiken v. Smith, 21
Vt. 172; Lowe ». Miller, 3 Gratt. 205;
Ferrall v. Kent, 4 Gill, 209; Moore v.
Spruill, 13 Ired. 65; Tripp v. Riley, 16
Barb. 833; Otis . Thompson, Hill & De-
nio, 131; Smyth v. Tankersley, 20 Ala.
212; Bernal v. Hovious, 17 Cal. 541; Guest
v, Opdyke, 2 Vroom (N. J.), 552; Fobes
v. Shattuck, 22 Barb. 668 ; Brazier v.
Ansley, 11 Ired. 12; Daniels v. Brown, 34
N. H. 454 ; Moulton v. Robinson, 7 Fost.

x1 The rule of the original text is one
of presumption only. The intention may
be that the title to an undivided portion
of the crop shall vest in the owner of the
land as grown, thus creating a tenancy in
common, Cooper v. McGrew, 8 Oreg. 327 ;
Smith v. Rice, 56 Ala. 417; Swanner v.
Swanner, 50 Ala. 66 ; Johnson v. Hoffman,
53 Mo. 604 ; Ponder v. Rhea, 32 Ark. 435;
or that the title is to be in the tenant, the
amount of rent being fixed by a share of
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(27 N. H)) 560; Creel v. Kirkham, 47 1L
344. Some of the cases show that when
the intention of the parties was that rent
should be paid, although in the form of
a share in the crops, the tenant is sole
owner of the crop before severance, as
under any other lease. Alwood v. Ruck-
man, 21 Ill. 200; Creel v. Kirkham, 47 Ill.
344, 347; Walls ». Preston, 25 Cal. 59
Hatchell v. Kimbrough, 4 Jones (N. C.).
163 ; Blake v. Coats, 4 G. Greene (Iowa),
648; Symonds v. Hall, 37 Me. 854. But
see Hatch v. Hart, 40 N. H. 93, 97. 21

As to difference of lease and license,
see iii. 452, n. 1, ().

the crop, Atkins v. Womeldorf, 63 Iowa,
150; Brown v. Jaquette, 94 Penn. St. 118 ;
Sargent v. Courrier, 66 Il 245; Frout v.
Hardin, 66 Ind. 166; or the title to the
whole may be intended to vest in the
owner of the land, a share of the crop
being given as compensation to the culti-
vator, Jeter v. Penn, 28 La. An. 230. See
also Wentworth ». Portsmouth, &c. R. R
Co., 55 N. H. 540.
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unless restrained by covenant not to assign without leave of the
lessor. He may underlet for any fewer or less number of years
than he himself holds ; and he may incumber the land with rent
and other charges. (5) If the deed passes all the estates, or time
of the termor, it is an assignment ; but if it be for a less portion
of time than the whole term, it is an underlease, and leaves a
reversion in the termor. The tenant’s right to create an under
tenancy, by the grant of a less estate than his own, is a native
principle of the feudal system, and a part of the common law.!

(5) The value of agricultural leases, of the duration of twenty-one years and under,
depends so much upon the personal character of the tenants, that the rule in Scotland
is, that they cannot be assigned, or subletted, without the landlord’s consent ; but the
lease of a city tenement is assignable, or may be underlet, unless there be a clause of

prohibition. 1 Bell's Comm. 75-77.

! Assignment. — If the lessee parts with
his whole interest in the whole or a part
of the premises, it will amount to an as-
signment so far that there will be no
tenure between the parties, and no rever-
sion in the lessee, although the lessee uses
words of demise and reserves rent and a
right of reéntry. Langford v. Selmes, 8
Kay & J. 220, 228, disapproving Sergt.
Manning’s note to King v. Wilson, 5
Mann. & Ry. 140, 157, on that point;
Ragsdale v. Estis, 8 Rich. 429; Smiley v.
Van Winkle, 6 Cal. 605; Lee v. Payne,
4 Mich. 108, 117; [Woodhull ». Rosen-
thal, 61 N. Y. 382; Allcock ». Moorhouse,
9Q. B D. 368.] 8o an underlease of the
whole term was treated as an assignment
so far as to discharge the party making it,
who was himself an assignee of the term,

z! Whether a transaction amounts to
an assignment or only to a sublease
depends upon the intention of the parties
as legally proved. If the intent is to
transfer the whole interest in the whole
ora part of the premises, it is an assign-
ment ; but if the intent appears to leave
any right of reversion or reéntry in the
grantor, it is only a sub-lease. Dunlap v.
Ballard, 131 Mass. 161; Collins v. Has-
brouck, 66 N. Y. 167. 8o it is only a
sublease if a portion of an entire estate is

from further liability on his covenant to
repair, in Beardman v. Wilson, L. R. 4 C.
P. 67, qualifying Pollock v. Stacy, 9 Q. B.
1033. See Field v. Mills, 4 Vroom (83
N.J.),264. For it is to be remembered
that the assignee of the term may always
put an end to his liability by assigning
over. Post, 473, n. (b); Thursby v.
Plant, 1 Wms. Saund. 241, n. (9) ; Carter
v. Hammet, 18 Barb. 608; Van Schaick
v. Third Av. R. R., 80 Barb. 189 ; Childs
v. Clark, 8 Barb. Ch. 62, 60; [Stern v.
Florence, &c. Co., 58 How. Pr. 478.] See,
especially, Williams v. Earle, 9 Best & 8.
740, 763 ; L. R. 8 Q. B. 739, 760. x!
‘While his privity of estate continues, it
has been thought that the assignee, even
if unaccepted, could sue upon covenants
which run with the land. Rights of

transferred, and not the entire estate in
a portion of the premises. McNeil v.
Kendall, 128 Mass. 245. The liability of
an assignee has been held to depend upon
his legal right to possession, and not upon
his actual possession. Hence an assignee
of one of two leseees was held liable for
only half the rent, though he had exclu-
sive possession of the premises. St. Louis
Public Schools v. Boatmen’s Ins. Co., §
Mo. App. 91. But see Damainville v.
Mann, 32 N. Y. 197.
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The lessee so underleasing may distrain for the rent due him on
the underlease ; though, if he assign over the whole term, he can-
not, because he has no reversion. The under or derivative lessee
is not liable for the rent reserved in the original lease, except so
far as his goods and chattels, while on the premises, are liable to
a distress for the rent in arrear to the original landlord. There
is no privity between him and the original lessor, and he is not
liable to an action of covenant for such rent. (¢) But the assignee

(c) Holford v. Hatch, Doug. 188 ; Bacon, tit. Leases, i. 3.

Assignment and Underlease, 7 Am. Law
Rev. 245. And it has been held that even
an equitable assignee was liable for rent
accruing during his occupation of the
premises. Astor v. Lent, 6 Bosw. 612.
But Lucas v. Comerford, 3 Bro. C. C. 166,
the English case which gave rise to the
doctrine, seems to be overruled by Moore
v. Greg, 2 Phillips, 717, where Lord Cot-
tenham also explained and distinguished
Close v. Wilberforce, 1 Beav. 112.

If a landlord assents to an assignment,
the language of some cases is that his
right of action against the original lessee
is gone. Patten v. Deshon, 1 Gray, 325,
830; Way v. Reed, 8 Allen, 364,369. But
it is supposed that unless there is some-
thing more than an acceptance of the
assignee as his tenant, the landlord may
still have an action of covenant upon the
express covenant for the payment of
rent. 1 Wms. Saund. 240 q, n. 10; note
to Spencer’s Case, 1 Sm. L. C.6thed. 60;
[Lodge ». White, 30 Ohio St. 569 ; Taylor
v. De Bus, 81 Ohio St 468; Hunt v.
Gardner, 39 N. J. L. 580; Almy v. Greene,
13 R. 1. 850; Farrington v. Kimball, 126
Mass. 313. See Fry v. Patridge, 73 Il
51.] So far as the assignee is tenant by
reason of being such assignee, and not as
holder of a new lease after the surrender
of the former one, he continues the former
lease and the liability of the original lessee.
7 Am. Law Rev.244. If the tenant assents
to a lease being granted to another, and
gives up his own possession to the new
lessee, that is a surrender by operation of
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law, and under those circumstances the
former lessee would be liable no longer.
Nickells v. Atherstone, 10 Q. B. 944;
Davison v. Gent, 1 Hurlst. & N. 744;
[Amory v. Kannoffsky, 117 Mass. 351. See
also Fifty Associates v. Grace, 125 Mass.
161.] The distinctions as to covenants
against assignment, underlease, and per-
missive occupancy, are learnedly dis-
cussed in the article above referred to.
7 Am. Law Rev. 240. It is there observed
that a covenant not to assign does not of
itself render an assignment void in the
absence of a condition to that effect; and
8o it is held in Williams v. Earle, 10 Best
& Sm. 740, 758; L. R. 8 Q. B. 739, 750;
although there are cases looking the
other way, Elliott v. Johnson, 8 Best &
Sm. 88; Bemis v. Wilder, 100 Mass. 446 ;
and earlier Massachusetts cases referred
to in the article.

The relation of the original lessee to
his immediate or any subsequent assignee
with regard to those covenants for the
performance of which they are each liable
to the lessor, is treated in England as like
that of a surety. As between himeelf
and the lessee, the assignee ought to per-
form the covenants while he has the
estate, and there is held to be an implied
promise on the part of each assignee to
indemnify the original lessee against
liability for breaches of covenant while
he is assignee. Moule v. Garrett, L. R.
6 Ex. 132; L. R. 7 Ex. 101; [Farrington
v. Kimball, 126 Mass. 313; Bender v.
George, 92 Penn. St. 86.]
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of the lessee is liable to the assignee of the lessor, in an action of
debt, for the time he holds; for, though there be no privity of
contract, there is a privity of estate, which creates a debt

for * the rent. (a) So, on the other hand, the covenantor *97
and his representatives, under a covenant to pay rent, are
liable for the non-payment of rent by reason of the privity of con-
tract, after an assignment, and though there may be good remedy
against the assignee.(d) At common law, actual entry was
requisite to give the lessee the rights and privileges of a tenant
in possession ; for until then he was not capable of receiving a
release of the reversion by way of enlargement of the estate.
But when the words, and the consideration inserted in the lease,
were deemed sufficient to raise a use, the statute of uses operated
upon the lease, and annexed the possession to the use without
actual entry. (¢) Before entry under the lease, as a demise at
common law, the lessee had only an executory interest, or inter-
esse termini, and no possession. (d) An interesse termini is a
right to the possession of a term at a future time ; and, upon an
ordinary lease to commence tnstanter, the lessee, at common law,
and independent of the statute of uses, has an interesse termini
only until entry. Its essential qualities, as a mere interest, in
contradistinction to a term in possession, seem to arise from a
want of possession. It is a right or interest only, and not an
estate, and it has the properties of a right. It may be extin-
guished by a release to the lessor, and it may be assigned or
granted away, but it cannot, technically considered, be surren-
dered ; for there is no reversion before entry, in which the interest
may drown. Nor will a release from the lessor operate by way of
enlargement, for the lessee has no estate before entry. (¢)

(a) Lekeux v. Nash, Str. 1221; Howland v. Coffin, 9 Pick. 62.

(b) Orgill ». Kemshead, 4 Taunt. 642.

(c) Bacon’s Abr. tit. Leases, M.

(d) Co. Litt. 270, a ; Shep. Touch. by Preston, 267.

(¢) Co. Litt. 46, b, 270, a, b, 338, a; Preston on Convey. ii. 211-217; Doe v.
Walker, 5 B. & C. 111., Mr. Preston arraigns Sir William Blackstone, and even
Littleton and Coke, for not speaking with sufficient precision in respect to the differ-
ence between an interesse termini, and a term for years in possession. But the Court
of K. B., in the case last cited, collected and stated, with great clearness, upon the
authority of Co. Litt., all the leading characteristics of an interesse termini. There are
subileties upon the subject that betray excessive refinement, and lead to useless
abstruseness. Thus, the interest “ may be released, but it cannot be enlarged by release ;
it may be assigned, but it cannot be surrendered ; though it is no impediment to a sur-

[103]



*98 OF REAL PROPERTY. [PaRT VI

*98  *(4.) Operate by Estoppel. — Leases may operate by

estoppel, when they are not supplied from the ownership
of the lessor, but are made by persons who have no vested inter-
est at the time. If an heir apparent, or a person having a con-
tingent remainder, or an interest under an executory devise, or
who has no title whatever at the time, makes a valid lease, or
duly conveys, for years, and afterwards an estate vests in him,
the lease or conveyance will operate by way of estoppel, to enti-
tle the lessee to hold the land for the term specified. (¢) But if
the lease takes effect, by passing an interest, it cannot operate by
" way of estoppel, even though it cannot operate by way of interest
to the full extent of the intention of the parties. If any interest,
however small, passes by a deed, it creates no estoppel. The
deed which creates an estoppel to the party undertaking to con-
vey or demise real estate, when he has nothing in the estate at
the time of the conveyance, passes an interest or title to the
grantee, or his assignee, by way of estoppel, from the moment the
estate comes to the grantor, and creates a perfect title as against
the grantor and his heirs. ()! The estoppel works an interest
in the land. An ejectment is maintainable on a mere estoppel.
If the conveyance be with general warranty, not only the subse-
quent title acquired by the grantor will enure by estoppel to the
benefit of the grantee, but a subsequent purchaser from the
grantor, under his after acquired title, is equally estopped, and
the estoppel runs with the land. (¢) Lord Kenyon was inclined

render or merger of a prior interest, in a more remote interest.” 2 Preston on Convey. 216.
When the law is overrun with such brambles, it loses its sense and spirit, and becomes
metamorphosed ; subita radice retenta est; stipite crura tenentur.
. (a) Weale v. Lower, Pollexf. 64 ; Helps v. Hereford, 2 B. & Ald. 242; Com. Dig.
Estoppel, E. 10; Hubbard v. Norton, 10 Conn. 422; Blake v. Tucker, 12 Vt. 39,

(b) Co. Litt. 45, 8, 47, b, 265, a; Bacon’s Abr. tit. Leases, O.; Preston on Convey.
ii. 186, 189 ; Brown v. M’Cormick, 6 Watts, 60; Logan v. Moore, 7 Dana, 76 ; Fletcher
v. Wilson, 1 Smedes & M. Ch. 876, 889; Willis v. Watson, 4 Scam. 67; [Bank of Utica
v. Mersereau, 8 Barb. Ch. 628; Crocker v. Pierce, 31 Me. 177; Bush v. Cooper, 18
How. 82.] Bat if the estate comes to him as trustee to convey to a bona fide purchaser,
the estoppel does not apply. Burchard v. Hubbard, 11 Ohio, 316.

(c) Trevivan v. Lawrence, 1 Salk. 276. The learned edftor has annexed to this

! When the parties have agreed that truth appears on the deed. Morton v.

the relation of landlord and tenant shall

exist between them, the tenant will be

estopped to set up that the other party

had not the legal reversion, slthough the
[104]

Woods, L.R. 4 Q. B. 203; L. R. 3 Q. B.
668; Jolly v. Arbuthnot, 4 De G. & J.
224 ; [Kearsley v. Philips, 11 Q. B. D
6217
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to the opinion that a subsequent purchaser would be equally
estopped, though the conveyance *creating the estoppel *99
was without warranty; but he was embarrassed by the
conflicting authorities, and particularly Co. Litt. 265. (a) In
Jackson v. Bradford, (b) it was held, that though a covenant of
warranty would bar, by way of estoppel, the heir and his issue,
the estoppel would not affect the purchaser, under a judgment
entered against the heir, in the lifetime of his ancestor, and pre-
vious to the conveyance creating the estoppel.

(5.) Extinguished by Merger. — A term for years may be de-
feated by way of merger, when it meets another term immediately
expectant thereon. The elder term merges in the term in rever-
sion or remainder. A merger also takes place, when there is a
union of the freehold or fee and the term, in one person, in the
same right, and at the same time. In this case, the greater
estate merges and drowns the less, and the term becomes extinct ;
because they are inconsistent, and it would be absurd to allow a
person to have two distinct estates, immediately expectant on each
other, while one of them includes the time of both; nemo potest
esse dominus et tenens. There would be an abeolute incompati-
bility in a person filling, at the same time, the characters of tenant
and reversioner in one and the same estate ; and hence the reason-
ableness, and even necessity, of the doctrine of merger. (¢) The
estate in which the merger takes place is not enlarged by the
accession of the preceding estate ; and the greater or only subsist-
ing estate continues after the merger, precisely of the same quan-
tity and extent of ownership as it was before the accession of the
short case of Trevivan v. Lawrence, in Smith’s Leading Cases, vol. ii., an elaborate
essay on the doctrine of estoppels. Coe v. Talcott, 5 Day, 88; Jackson v. Stevens,
13 Johns. 316; M’Williams v Nisly, 2 Serg. & R. 507 ; Somes v. Skinner, 3 Pick. 62 ;
White o. Patten, 24 id. 324; Middlebury College v. Cheney, 1 Vt. 836 ; Gardner v.
Johnston, 1 Peck {Tenn.), 24; Douglass v. Scott, 5 Ohio, 194 ; Lawry v. Williams,
18 Me 281. In Doswell v. Buchanan, 3 Leigh, 366, A., having only an equitable
title, conveyed lands by bargain and sale without warranty to B. in trust for C., and
afterwards acquired the legal title, and sells it to D. with warranty, It was held
that the legal estate subsequently acquired by A. did not enure to B. in trust for C.

(a) Goodtitle v. Morse,3 T. R. 865. In Comstock ». Smith, 13 Pick. 116, the estop-
pel was held not to apply to the case of a deed with warranty, when the warranty
was restricted to the grantor, and those claiming under him:

(5) 4 Wend. 619.

{¢) 2 Bl. Comm. 177; Preston on Convey iii. 7, 15, 18, 28; [Liebechutz v. Moore,

70 Ind. 142. But a grant of the lessor’s estate from the termination of the lease does not
have this effect. Hyde v. Warden, 8 Ex. D. 72.]
[105]
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estate which is merged, and the lesser estate is extinguished. (2)
As a general rule, equal estates will not drown in each
*100 other. The merger is * produced either from the meeting
of an estate of higher degree with an estate of inferior
degree, or from the meeting of the particular estate and the im-
mediate reversion in the same person. An estate for years may
merge in an estate in fee, or for life ; and an-estate pour autre vie
may merge in an estate for “one’s own life; and an estate for
years may merge in another estate or term for years, in remainder
or reversion.(a¢) There is no incompatibility, and, therefore,
there is no merger, where the two estates are successive, and not
concurrent. Thus, a lease may be granted to a tenant pour autre
vie, to commence when his life estate ceases; and he will never,
in that case, stand in the character, which the law of merger is
calculated to prevent, of the reversioner to himself. (5)

Merger bears a very near resemblance, in circumstances and
effect, to a surrender ; but the analogy does not hold in all cases,
though there is not any case in which merger will take place, un-
less the right of making aud accepting a surrender resided in the
parties between whom the merger takes place.(¢) To a sur-
render, it is requisite that the tenant of the particular estate
should relinquish his estate in favor of the tenant of the next
vested estate, in remainder or reversion. But merger is confined
to the cases in which the tenant of the estate in reversion or re-
mainder grants that estate to the tenant of the particular estate,
or in which the particular tenant grants his estate to him in rever-
sion or remainder. (d) Surrender is the act of the party, and
merger is the act of the law. The latter consolidates two estates,
and sinks the lesser in the greater estate. The merger is coex-
tensive with the interest merged, as in the case of joint tenants
and tenants in common; and it is only to the extent of the

part in which the owner has two several estates. An
¢101 *estate may merge for one part of the land, and continue
in the remaining part of it. (a)

(d) Tb. 7.

(a) Preston on Convey. iii. 182, 188, 201, 213, 219, 225, 261. The merger applies
if there be a unity of seisin of the land, and of a right of way over it, in the same
person. Tindal, Ch. J., in James v. Plant, 4 Ad. & EI. 749.

(5) Doe v. Walker, 5 B. & C. 111.

(c) Preston on Convey. iii. 23, 168.
(d) Preston on Convey. iii. 25. (a) Ib. 88, 89.
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To effect the operation of merger, the more remote estate must
be the next vested estate in remainder or reversion, without any
intervening estate, either vested or contingent; and the estate in
reversion or remainder must be at least as large as the preceding
estate. (b) The several estates must generally be held in the
same legal right; but this rule is subject to qualification, and
merger may take place even when the two estates are held by
the same person in different rights, as when he holds the freehold
in his own right, and the term en autre droit. If they are held
in different legal rights, there will be no merger, provided one of
the estates be an accession to the other merely by the act of law,
as by marriage, by descent, by executorship, or intestacy. This
exception is allowed, on the just principle that, as merger is the
annihilation of one estate in another by the conclusion of law, the
law will not allow it to take place to the prejudice of creditors,
infants, legatees, husbands, or wives. (¢) But the accession of
one estate to another is when the person in whom the two estates
meet is the owner of one of them, and the other afterwards de-
volves upon him by the act of the party, or by act of law, or by
descent, or in right of his wife, or by will. If the other estate,
held in another’s right, as in right of the wife, had been united
to the estate in immediate reversion or remainder, by act of the
party, as by purchase, the merger would take place.(d) The
power of alienation must extend to the one estate as well as to
the other, in order to allow the merger, as where the husband has
a term for years in right of his wife, and a reversion in his own
right by purchase. (e)

* Merger is not favored in equity, and is never allowed, *102
unless for special reasons, and to promote the intention of
the party. The intention is considered in merger at law, but it is
not the governing principle of the rule, as it is in equity ; and the
rule sometimes takes place without regard to the intention, as in
the instance mentioned by Lord Coke. (a) At law, the doctrine
of merger will operate, even though one of the estates be held in

() Th. 50, 55, 87, 107, 166.

(c) Tb. 273, 285, 894 ; Donisthorpe v. Porter, 2 Eden, 162 ; [Chambers v. Kingham,
10 Ch. D. 743.)

(d) Preston on Convey. iii. 204, 266, 309.

() Ib. 308, 307.

(a) Co. Litt. 54, b; Preston on Convey. iil. 48-40; [Loomer v. Wheelwright,
8 Sandf. Ch. 135, 167.]
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trust, and the other beneficially, by the same person ; or both the
estates be held by the same person, on the same or different
trusts. But a court of equity will interpose, and support the in-
terest of the cestui que trust, and not suffer the trust to merge in
the legal estate, if the justice of the case requires it. (6) Unless,
however, there exists some beneficial interest that requires to be
protected, or some just intention to the contrary, and the equita-
ble or legal estates unite in the same person, the equitable trust
will merge in the legal title; for, as a general rule, a person can-
not be a trustee for himself. Where the legal and the equitable
interests descended through different channels, and united in the
same person, and were equal and coextensive, it has been held
that the equitable estate merges in the legal, in equity as well
as at law. (¢) The rule at law is inflexible; but in equity it
depends upon circumstances, and is governed by the intention,
either expressed or implied (if it be a just and fair intention), of
the person in whom the estates unite, and the purposes of justice,

whether the equitable estate shall merge or be kept in exist-
*103 ence.(d) If the personin whom the estates unite, be * not

competent, as by reason of infancy or lunacy, to make an
election, or if it be for his interest to keep the equitable estate on
foot, the law will not imply such an intention. (a)

It would be inconsistent with the object of these Lectures, to
pursue the learning of merger into its more refined and compli-
cated distinctions ; and especially when it is considered, accord-
ing to the language of a great master in the doctrine of merger,
that the learning under this head is involved in much intricacy
and confusion, and there is difficulty in drawing solid conclusions
from cases that are at variance, or totally irreconcilable with each
other. (3)

(5) 1 P. Wms. 41; Atk. 682; Preston on Convey. iii. 314, 815, 667, 558.

(c¢) Preston, ubi supra, 814342 ; Donisthorpe v. Porter, 2 Eden, 162; Goodright v.
Wells, Doug. 771; Wade v. Paget, 1 Bro. C. C. 363; Selby v. Alston, 3 Ves. 339.

(d) Forbes v. Moffatt, 18 Ves. 384; Gardner v. Astor, 8 Johns. Ch. 63; Starr v.
Ellis, 6 Johns. Ch. 893 ; Freeman v. Paul, 3 Greenl. 260; Gibson v. Crehore, 3 Pick.
476.

(a) Lord Rosslyn, in Compton v. Oxenden, 2 Ves. Jr. 264; James v. Johnson,
6 Johns. Ch. 417 ; James v. Morey, 2 Cowen, 246.

(b) The third volume of Mr. Preston’s extensive Treatise on Conveyancing is
devoted exclusively to the law of merger. Tt is the ablest and most interesting dis-
cussion in all his works. It is copious, clear, logical, and profound; and I am the
more ready to render this tribute of justice to its merits, since there is great reason
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(6.) Eztinguished by Surrender.— Surrender is the yielding

up of an estate for life or years, to him that hath the next imme-
diate estate in reversion or remainder, whereby the lesser estate is
drowned by mutual agreement. (¢) The underlessee cannot sur-
render to the original lessor, but he must surrender to his imme-
diate lessor or his assignee.(d) The surrender may be made
expressly, or it may be implied in law. The latter is when an
estate, incompatible with the existing estate, is accepted ;
*or the lessee takes a new lease of the same lands. (a) *104
As there is a privity of estate between the parties, no
livery of seisin is necessary to a perfect surrender, though (as we
have already seen) () the surrender is required by the statute of
frauds to be in writing. It has accordingly been held, by Lord
Chief Baron Gilbert, (¢) that a lease for years cannot be sur-
rendered by merely cancelling the indenture, without writing.
The surrender must not be taken ftom the cestui que trust, but
from the legal tenant; and if an old satisfied term has lain dor-
mant for a long time, though still outstanding in the trustee, the
surrender of it to the cestui que use is sometimes presumed to
support the legal title in him. (d)

To guard against the mischievous consequences which some-

to complain of the manner in which his other works are compiled. He has been
declared, by one of his pupils, to have “stupendous acquirements as a property law-
yer.” The evidence of his great industry, and extensive and critical law learning, is
fully exhibited ; but I must be permitted to say, after having attentively read all his
voluminous works, that they are in general encumbered with much loose matter, and
with unexampled and intolerable tautology ; magnitudine laborant sua.

(c) Co. Litt. 337, b.

(d) Preston on Abstracts of Title, ii. 7.

(a) Livingston v. Potts, 16 Johns. 28; Shep. Touch. by Preston, ii. 800, 301. In
that old and venerable work, under the title Surrender, the whole law is fully and
clearly laid down; but Mr. Preston said, that in a fourth volume to his Treatise on
Conveyancing (and which I have not seen), the theory and practice of the law of sur-
renders was to be examined. On a demise in writing of a house to C., the key was
delivered to C.’s wife, and he entered into possession. But the wife afterwards deliv-
ered back the key to the lessor, who accepted it. It was held that the delivering
back the key, animo sursum reddendi, and the acceptance of it, amounted to a surrender
by operation of law within the statute of frauds. Dodd v. Acklom, 6 Mann. & Gr.
672 ; [Nickells ». Atherstone, 10 Q. B. 944; Greider’s Appeal, 5 Penn. St. 422; Law-
rence v. Brown, 1 Seld. 894, 404.]

(3) Supra, 965.

(¢) Magennis v. M’Cullough, Gilb. Eq. 286.

(d) Doe v. Sybourn, 7 T. R. 2; Goodtitle v. Jones, ib. 47; Doe v. Hilder, 2 B. &
Ald. 782.
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times result from a surrender, in discharging the underlessee
from the payment of rent, and the conditions and dependent cov-
enants annexed to his lease, the statute of 4 Geo. II. c. 28, sec.
6, provided, that if a lease be surrendered to be renewed, and a
new lease given, the privity and relation of landlord and tenant,
between the original lessee and his underlessees, should be re-
served ; and it placed the chief landlord and his lessees, and the
underlessees, in reference to rents, rights, and remedies, exactly in
the same situation as if no surrender had been made. This provi-
sion has been incorporated in the New York Revised Statutes; (¢)
but in those states in which it has not been adopted, the question

may arise, how far the under tenant (whose derivative
*105 estate still continues) is discharged from * all the rents

and covenants annexed to his tenancy, according to the
authority of Barton’s Case, (a) and of Webb v. Russel, (b) in
which that inequitable result is indicated. The same rule is

declared in the text books of the old law. (¢) y!
(1.) Extinguished by Forfeiture. — Of Contracts for a Lease. —
A term for years may be defeated by a condition, or by a proviso

(e) New York Revised Statutes, i. 744, sec. 2; [Cousins ». Philips, 3 Hurlst. & C.
892. A surrender does not destroy outstanding rights of third persons, but as to them

operates only as a grant subject to their right.

v. Stratton, 1 De G., F. & J. 83, 46.]
(a) Moore, 94.
(c) Shep. Touch. by Preston, ii. 301.

y! A voluntary surrender by a lessee
does not affect the rights of a sub-lessee.
Great Western Ry. Co. v. Smith, 2 Ch. D.
235; Mellor v. Watkins, 9 L. R. Q. B.
400; Eten v. Luyster, 60 N. Y. 252;
Krider v. Ramsay, 79 N. C. 3564. And
the landlord may in such a case reserve
the right to sue the sub-lessee for rent.
Beal v. Boston Car Spring Co., 126 Mass.
167. There may be a surrender by
mutual agreement between landlord and
tenant, and either may be estopped from
denying a surrender by having done acts
inconsistent with the continuance of the
lease. This last is usually termed “sur-
render by operation of law.” In neither of
these cases is a writing required. Oastler
v. Henderson, 2 Q. B. D. §75; Jones ¢.
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Doe v. Pyke, 6 M. & S. 146 ; Piggott

(5) 8 T. R. 401.

Bridgman, 39 L. T. 500; Beall v. White,
94 U. S. 382; Amory v. Kannoffsky, 117
Mass. 351 ; Hanham v. Sherman, 114
Mass. 19; Smith v. Pendergast, 26 Minn.
818; Dayton v. Craik, ib. 133; Nelson
v. Thompeon, 28 Minn. 608; Martin v.
Stearns, 52 Iowa, 845; Donkersley v.
Levy, 88 Mich. 54 ; Thomas v. Nelson, 69
N. Y. 118. See also Holme ». Brunskill, 3
Q. B.D. 495; Deane v. Caldwell, 127 Mass.
242. In several of the above cases it is
held that a mere taking of the keys is not
sufficient to estop the landlord. There
must be a reletting to another party or a
taking of possession. In Coe v. Hobby,
72 N. Y. 141, a parol reletting to the same
tenant, void under the statute of frauds,
was held not to operate as a surrender.
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of cesser on the happening of a specified event, or by a release to
the disseisor of the reversioner. (d)

It is sometimes a question, whether the instrument amounts to
a lease, or is merely a contract for a lease. It is purely a ques-
tion of intention ; and the cases sufficiently establish the rule of
construction to be, that though an agreement may, on one part
of it, purport to be a lease, yet if, from the whole instrument,
taken and compared together, it clearly appears to have been
intended to be a mere executory agreement for a future lease, the
intention shall prevail. So, a contrary conclusion is drawn, when
the intention from the instrument appears to create a subsisting
term, though it contemplated a more formal lease to be made. (¢)
The case of Poole v. Bentley (f) contains the leading and the
sound doctrine on the subject. Where agreements have been
adjudged not to operate by passing an interest, but to rest in con-
tract, there has been, usually, either an express agreement for
a further lease, or the construing of the agreement to be a lease
in preesentt would work a forfeiture, or the terms have not been
fully settled, and something further was to be done.

* Leases for years may be forfeited, by any act of the *106
lessee, which disaffirms the title and determines the rela-
tion of landlord and tenant. If he acknowledges or affirms, by
matter of record, the fee to be in a stranger, or claims a greater
estate than he is entitled to, or aliens the estate in fee by feoff-
ment, with livery, which operates upon the possession, and effects
a disseisin, or if he breaks any of the conditions annexed to the
lease, he forfeits the same. (a) But these forfeitures are very

(d) Co. Litt. 276, a.

{¢) Chapman v. Tonner, 6 M. & W. 100; Brashier v. Jackson, ib. 549; Sturgeon
v. Painter, Noy, 128; Foster v. Foster, 1 Lev. 65; Baxter v. Browne, 2 Wm. Bl. 973;
Goodtitle ». Way, 1 T. R. 735; Doe v. Clare, 2 id. 739; Roe v. Ashburner, 6 id. 163 ;
Doe r. Smith, 6 East, 5630; Poole ». Bentley, 12 id. 168; Morgan v. Bissell, 3 Taunt.
65; Jackson v. Myers, 3 Johns. 388; Jackson ». Clark, ib. 424; Thornton v. Payne,
6 id 77; Jackson v. Kisselbrack, 10 id. 336; Jackson v Delacroix, 2 Wend. 433;
Bacon v. Bowdoin, 22 Pick. 401 ; Preston on Convey. ii. 177; Pinero ». Judson,
6 Bing. 206. In Chipman v. Bluck, 1 Arnold, 27, it was held that the intention of the
parties as whether a lease was meant, or only an agreement for a lease, may be gath-
ered not only from the instrument, but from the concurrent or subsequent acts of the
parties. By the acts of 7 and 8 Vict. c. 76, and 8 and 9 Vict. c. 106, any instrument,
not under seal, will operate only as an agreement for a lease, though in the terms of
a lease.

(f) 12 East, 168. [See also Hunter v. Silvers, 15 Ill. 174.]

(a) Co. Litt. 261, b; Bacon, tit. Leases, sec. 2. See infra.
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much reduced, in this country, by the disuse or abolition of fines
and feoffments, and by the statute provision, that no conveyance,
by a tenant for life or years, of a greater estate than he could
lawfully convey, should work a forfeiture, or be construed to pass
any greater interest. (b)) As conveyances, with us, are in the
nature of grants, and as grants pass nothing but what the grantor
may lawfully grant, (¢) it would follow, of course, upon sound
legal principles, even without any statute provision, that con-
veyances to uses would not work a forfeiture of the particular
estate.

(8.) Of Powers to lease. — It was a clear principle of the
common law, that no man could grant a lease to continue beyond
the period at which his own estate was to determine ; and, there-
fore, a tenant for life could not, by virtue of his ownership, make
an estate to continue after his death. But a lease made under a
power may continue, notwithstanding the determination of the
estate by the death of the person by whom the power is exer-
cised. (d) The limitation and modifying of estates by virtue of

powers came from equity into the common law with the
*107 statute of uses, and the intent of ®the party who gave the

power governs the construction of it. Powers to make
leases are treated liberally, for the encouragement of agricultural
improvement and enterprise, which require some permanent in-
terest. If a man hath a power to lease for ten years, and he
leases for twenty years, the lease is bad at law, but good in
equity for the ten years, because it is a complete execution of
the power, and it appears how much it has been exceeded. (a)
If the power to lease be uncircumscribed, it is liable to abuse,
and to be carried, even with upright intentions, to an extent
prejudicial to the interest of the cestui que trusts, or parties in
remainder. Thus, the implied power in trustees to lease was
carried to a great extent, and received a very large and liberal

(3) New York Revised Statutes, i. 789, sec. 143, 145; Massachusetts Revised
Statutes, 1836, pt. 2, tit. 1, c. 69, sec. 6.

(c) Litt. secs. 608, 609, 610, 618; Co. Litt. 330, b, 332, a.

(d) Hale r. Green, 2 Rol. Abr. 261, pl. 10; Ram on Tenure and Tenancy, 75.

(a) Lord Mansfleld, in 1 Burr. 120; Campbell v. Leach, Amb. 740; Ez parte
Smyth, 1 Swanst. 337, 8567; Hale, Ch. B., in Jenkins v. Kemishe, Hard. 395; Sugden
on Powers, 2d Lond. ed. 645; Roe v. Prideaux, 10 East, 1568. [But a lease void under
the statute of frauds, because for over a year, is not valid for the year. Coe v. Hobby,
72 N. Y. 141]

[112]



LECT. LVL] OF REAL PROPERTY. *108

construction, in the Court of Appealsin South Carolina, in the
case of Black v. Ligon. (b) The trustees of a charity raised by
will were under an express prohibition against selling or alien-
ating the land ; but it was adjudged, that a power to lease was
implied. A lease for ninety-nine years, without any annual reser-
vation of rent, and for a very moderate gross sum, payable in
eight years, was confirmed upon appeal; inasmuch as great im-
provements had been made by the purchaser, and the power had
been exercised in good faith, and lessees and sublessees had a
strong interest in the confirmation of the lease. This was push-
ing an implied power to lease very far, and, I apprehend, it went
beyond the established precedents. The final decision in the
Court of Appeals (and which was contrary to the opinion of
the Chancellor in the court below) was directly contrary to the
decisions in the House of Lords, in the Queensbury cases from
Scotland ; where it was finally settled, that leases for ninety-

nine * years, though at an adequate rent, were a breach of *108
the prohibition against alienation. Even a lease for fifty-

seven years was held to fall within the prohibition. (a) It has
been made a question, how far equity could relieve against a
defective execution of a power of leasing, as against the party
entitled in remainder. But if the lessee be in the nature of a
purchaser, and has been at expense in improvements, and there
is no fraud on the remainderman, or there is merely a defect in
the execution of the power, equity will interfere, and help the

power. (b)

(6) Harper, Eq. 2065.

(a) 2 Dow. 90, 285; 6 id. 203; 1 Bligh, 839; Bell’s Comm. i. 69.

() Campbell v. Leach, Amb. 740; Shannon v. Bradstreet, 1 Sch. & Lef. 52; Sug-
den on Powers, 364-868, 564, 665. In c. 10 of Mr. Sugden’s Treatise on Powers, he
considers extensively the law of powers to lease, and to which 1 must refer the student
for a detailed view of that doctrine. In the New York Revised Statutes, i. 731, art.
3, the subject of powers in general is ably digested, and the doctrine is discharged, in
a very considerable degree, from the subtleties which have given it so forbidding a
character, and it is placed on clear and rational grounds. The doctrine will be noticed
hereafter, in its application to different subjects ; and I would now only observe, that
the Revised Statutes provide, in reldtion to the immediate subject before us, that a
special and beneficial power may be granted to a tenant for life, of the lands embraced
in the power, to make leases for not more than twenty-one years, and to commence
in possession during his life; that such a power is not assignable as a separate inter-
est, but is annexed to the estate, and will pass (unless specially excepted) by any con-
veyance of such estate ; and if specially excepted in the conveyance, it is extinguished.
8o, it may be extinguished by a release of it by the tenant to any person entitled to

voL. 1v.— 8 . [ 113]
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(9.) Covenants for Renewal. — Covenants for renewal are fre-
quently inserted in leases for terms of years, and they add much
to the stability of the lessee’s interest, and afford induce-
*109 ment to permanent * improvements. But the landlord
is not bound to renew, without a covenant for the pur-
pose ; (a) and covenants by the landlord for continual renewals
are not favored, for they tend to create a perpetuity. When
they are explicit, the more established weight of authority is in
favor of their validity. (5) These beneficial covenants to renew
the lease at the end of the term run with the land, and bind the
grantee of the reversion. (¢)

(10.) Emblements. — The tenant for years is not entitled to
emblements, provided the lease be for a certain period, and does
not depend upon any contingency ; for it is his own folly to sow
when he knows for a certainty that his lease must expire before
harvest time. (d) y* If, however, the lease for years depends upon

an expectant estate in the lands. The power is not extinguished or suspended by a
mortgage executed by the tenant for life, having a power to make leases, but it is
bound by the mortgage in the same manner as the lands are bound; and the mort-
gagee is entitled, in equity, to the execution of the power, so far as the satisfaction
of the debt may require. New York Revised Statutes, i 732, 733, sec. 73, 87, 88, 89,
90, 91.

(a) Lee v. Vernon, 7 Bro. P. C. 482, ed. 1784 ; Robertson v. St. Johns, 2 Bro.C. C.
140.

(b) Furnival v. Crew, 3 Atk. 83; Cooke v. Booth, Cowp. 819. Lord Eldon, in
Willan v. Willan, 16 Ves. 84; Rutgers v. Hunter, 6 Johns. Ch. 2156. Lord Alvanley,
as Master of the Rolls, in Baynham v. Guy’s Hospital, 3 Ves. 205, spoke strongly
against covenants for a perpetual renewal. In Attorney General v. Brooke, 18 Ves.
326, Lord Eldon said that it was impossible to contend in chancery that trustees for
a charity could make leases with covenants for perpetual renewal. It would be
equivalent to an alienation of the inheritance. A covenant to renew the lease implies
the same term and rent, and perhaps the same conditions. But a covenant to renew
upon such terms as might be agreed on is void for uncertainty. Rutgers v. Hunter,
supra ; Whitlock v. Duffield, 1 Hoff. Ch. 110.

(c) Moore, 159, pl. 300. [See further as to renewals, Bastin v. Bidwell, 18 Ch. D.
238; Maddy v. Hale, 8 Ch. D. 327; Brice v. Fulton Nat. Bank, 79 N. Y. 154.] In
covenants by the tenant to repair, he is to take care that the tenements do not suffer
more than the natural operation of time and nature would effect. He is not bound to
go further. He is only bound to keep up an old house asan old house. Tindal,Ch.J,
Harris v. Jones, 1 Moo. & Rob. 173; Guttridge v. Munyard, ib. 834; Stanley v. Two-
good, 3 Bing. N. C.4. This head of covenants to repair is treated fully, with a review
of all the distinctions, in Gibbons on Dilapidations, 63-71.

(d) Litt.sec.68. By the reasonable custom in Pennsylvania, the tenant for years

y! Emblements. —In case of a tenancy titled to emblements beyond the end of
from year to year, the tenant is not en- the year. Hendrixson v. Cardwell, 9 Baxt.
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an uncertain event, as if a tenant for life, or a busband seised in
right of his wife, should lease the estate for five years, and die
before the expiration of the term, by reason whereof the lease is
determined, the lessee would be entitled to his emblements, on
the same principle that the representatives of a tenant for life
take them, if there would have been time to have reaped what
had been sowed, provided the lessor had lived. (¢) The common
law made a distinction between the right to emblements, and the
expense of ploughing and manuring the ground ; and the deter-
mination by the landlord of an estate at will would

* give to the lessee his emblements, but not any compen- *110
sation for ploughing and manuring the land, provided

the lease was determined before the crop was actually in the
ground. (a)

The doctrine of emblements is founded on principles so very
reasonable, that it could not have escaped the wisdom of the
Roman law. They must have existed, as at common law, in
tenancies depending on uncertainty ; and we find it proposed as
a question by Marcellus, () whether a tenant for the term of
five years could reap the fruits of his labor, arising after the
extinguishment of the lease ; and he was correctly of opinion
that the tenant was not entitled, because he must have foreseen
the termination of the lease. The Roman law made some com-
pensation to the lessee for the shortness of his five years’ lease,
for it gave him a claim upon the lessor for reimbursement for his
reasonable improvements. The landlord was bound to repair,
and the tenant was discharged from the rent, if he was prevented
from reaping and enjoying the crops, by an extraordinary and

is entitled to the waygoing crop, which is confined to grain sown in the autumn before
the expiration of the lease, and cut in the summer after it is determined. Demi v.
Bossler, 1 Penn. 224; [Shaw v. Bowman, 91 Penn. St. 414.] [So in New Jersey.
Howell v. Schenck, 4 Zabr. 80.]

(e) Co. Litt. 66, a.

(a) Bro. Abr. tit. Emblements, pl. 7, tit. Tenant pour Copie de Court Roll, pl. 8;
Stewart v. Doughty, 9 Johns. 108.

(6) Dig. 19.2. 9.

13 ; Reeder v. 8ayre, TON. Y. 180. The Reeder v. Sayre, supra; Samson v. Rose,
tenant does not take the emblements 65 N. Y.411. The right to emblements
where be had notice to quit in time to may of course be sold. Dayton v. Van-
avoid putting in the crop, nor where the doozer, 89 Mich. 749.
tenancy is terminated by his own fault.
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*110

unavoidable calamity, as tempests, fire, or enemies. (¢) In these
respects the Roman lessee had the advantage of the English ten-
ant; for, if there be no agreement or statute applicable to the
case, the English landlord is not bound to repair, or to allow the
tenant for repairs made without his authority; and the tenant is
bound to pay the rent, and to repair at his own expense, to
avoid the charge of permissive waste. (d)?

(c) Dig.19.2.15. 1, 2

(d) Pindar v. Ainsley, cited by Buller, J.,, in 1 T. R. 812; Mumford v. Brown,
6 Cowen, 475. The rule in the French law is the same : the landlord is not bound to
indemnify the tenant for his meliorations. Lois des Batimens, par Le Page, ii. 205.
But though a tenant for years as well as a tenant for life is answerable for waste, as
see supra, 77, 80, 82, yet a tenant from year to year is only bound to make ordinary
tenantable repairs, such as to keep the house wind and water tight, and to repair
windows and doors broken by him, and not to make Iasting repairs. Auworth v.
Johnson, 6 Carr. & P. 289; Ferguson’s Case, 2 Esp. 5§90. But if the house be in
want of substantial repairs, or be otherwise unfit for occupation, the tenant is not
bound to repair, and may quit without notice or paying rent. Edwards v Ethering-
ton, 7 T. R. 117; 8. c. Ryan & Mood. 268 ; Collins v. Barrow, 1 Moo. & Rob. 112 ;

Cowie v. Goodwin, 9 Carr. & P. 378. But see contra, supra, iii. 464.

1 Responsibility of Landlord. — The no-
tion of a complemental duty on the land-
lord to make such repairs as the tenant is
not to make, although it seems to be up-
held in Johnson ¢. Dixon, 1 Daly, 178;
Eagle v. Swayze, 2 Daly, 140. is unsound.
Kellenberger ». Foresman, 13 Ind. 475;
Elliott v. Aiken, 45 N. H. 80, 36; Moffat
v. Smith, 4 Comst. 126. The landlord is
not bound to protect the tenant of a lower
story from the weather when the roof has
been injured by fire. Doupe v. Genin, 46
N.Y.119. When he occupies the upper
part of a house he is not liable to a tenant
of the ground floor for damage from such
extraordinary causes as a rat's gnawing a
hole in & box used in draining the roof.
Carstairs v. Taylor, L. R. 6 Ex. 217, dis-
tinguishing Rylands v. Fletcher, L. R.
8 H. L. 830, on various grounds. The
same principle has been applied to dam-

z! The liability, whether of landlord
or tenant, is based upon the neglect of
some duty cast upon one or the other by
the law. The tenant, being in possession
and control of the premises, is bound to
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age without negligence when the occu-
pant of the upper story was another ten-
ant. Ross v. Fedden, L. R. 7 Q. B. 661.
But compare Marshall v. Cohen, 44 Ga.
489. In Rylands v. Fletcher, the defend-
ant built a reservoir upon his land, from
which the water escaped, and flooded the
plaintiff's mine, and he was held liable,
although not shown to have been guilty
of negligence personally. The principle
of cases of this class seems to be that if a
man will keep extra hazardous articles
on his land, or follow an extra hazardous
employment, he takes the risk, and the
limit of the principle must be determined
by policy. Insome western states a man
is not required to keep his cattle fenced
in. Ante, iil. 438, n.1; 6 Am. Law Rev.
723, 725. See also Smith v. Fletcher,
ante, iii. 440, n. 1; Wilson v. Newberry,
L.R.7Q.B. 812!

keep them in proper repair, and hence is
ordinarily liable for an injury caused by
their being out of repair; and as the land-
lord does not warrant that premises leased
by him are in repair, it is immaterial that
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2. Of Bstates at Will.— An estate at will is where
one man lets land to another, * to hold at the will of the *111
lessor. (a) It was determined very anciently, by the com-
mon law, and upon principles of justice and policy, that estates
at will were equally at the will of both parties, and neither of
them was permitted to exercise his pleasure in & wanton manner,
and contrary to equity or good faith. (5) The lessor could not
determine the estate after the tenant had sowed, and before he
had reaped, so as to prevent the necessary egress and regress, to
take the emblements. (¢) The possession of the land, on which
the crop is growing, continues in the tenant, until the time of
taking it arrives. (d) Nor could the tenant, before the period of
payment of the rent arrived, determine the estate, so as to cut
off the landlord from his rent. (¢) The tenant at will is also

(a) Litt. sec. 68. A tenancy at will is determined instanter by a demand of posses-
sion, though perhaps the tenant might afterwards enter, solely for the purpose of
removing his goods, without being a trespasser. Doe v. M'Kaeg, 10 B. & C. 721.

(8) If the tenant at will voluntarily commits waste, and injuriously affects the per- -
manent value of the property, the owner of the land may bring trespass quare clausum
fregit. ‘This point was examined, with thorough learning and great ability, by Ch.J.
Parker, in Starr v. Jackson, 11 Mass. 5619. Such a tenant is liable for wilful, but not
for permissive waste. Gibson v. Wells, 1 N. R. 290. The estate of a tenant at will
is too infirm to hold him bound to make repairs, or to be responsible for permissive
waste. Gibbons on the Law of Dilapidations, 47.

(c) 21 Hen. VL 87; 35 Hen. VL 24, pl. 30; 13 Hen. VIIL Keilw. 16, pl. 4; 13
Hen. VIII. 16, pl. 1; Litt. sec. 68; Co. Litt. 66, a; Viner’s Abr. x. tit. Estate, 406, b,
¢, pl. 6; Kighly v. Bulkly, 1 Sid. 338.

(d) Boraston v. Green, 16 East, 71.

(¢) Kighly v. Bulkly, 1 Sid. 338; Leighton v. Theed, 2 Salk. 413.

the defect existed at the time of the lease. Naumkeag Steam Cotton Co., 134 Mass.

Jaffe v. Harteau, 56 N. Y. 898; Clancy
v. Byme, ib. 129 ; Shindelbeck v. Moon,
32 Ohio St. 264; Pretty v. Bickmore, 8
L. R. C. P. 401. In order to make the
landlord liable, it must appear that he
has the control and management of
that part of the premises in which the
defect exists, in which case, aside from
the doctrine of contributory negligence,
his responsibility is perhaps the same to
tenants of other parts of the premises as
to third persons. Looney v. M’Lean, 129
Mass. 33; Readman v. Conway, 126 Mass.
874; Priest v. Nichols, 116 Mass. 401;
Toole v. Becket, 67 Me. 644 ; Friedenburg
v. Jones, 63 Ga. 612. Compare Woods .

857. The landlord was held to be under
no obligation to repair a common roof in
Krueger v. Ferrant, 29 Minn. 885. The
landlord has been held liable for defective
construction of the premises, Scott v.
Simons, 64 N. H. 426; and also where
the defect was of such a nature as to be
a nuisance, Shindelbeck v. Moon, 32 Ohio
St. 264 ; Wenzler v. McCotter, 22 Hun, 60;
Marshall v. Cohen, 44 Ga. 489. See fur-
ther, as to the liability of a landowner in
the use of his land, ante, iii. 437, n. 1,
and z3. As to his liability to one whom he
invites to come upon his premises, see
Bennett v. Railroad Co., 102 U. 8. 577;
Davis v. Cent. Cong. Soc., 129 Mass. 867.
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entitled to his reasonable estovers, as well as to tho profits of his
crop, and he is entitled to a reasonable time to remove his family
and property. (f)

Estates at will, in the strict sense, have become almost extin-
guished, under the operation of judicial decisions. Lord Mans-
field observed, (¢) that an infinite quantity of land was holden in
England without lease. They were all, therefore, in a technical
sense, estates at will ; but such estates are said to exist only
notionally, and, where no certain term is agreed on, they are con-

strued to be tenancies from year to year, and each party is
* 112 bound to *give reasonable notice of an intention to termi-

nate the estate. The language of the books now is, that
a tenancy at will arises from grant or contract, and that general
tenancies are constructively taken to be tenancies from year to
year. (a) If the tenant holds over by consent given, either
expressly or constructively, after the determination of a lease for
. years, it is held to be evidence of a new contract, without any
definite period, and is construed to be a tenancy from year to
year. The moment the tenant is suffered by the landlord to enter
on the possession of a new year, there is a tacit renovation of the
contract for another year, subject to the same right of distress;
and half a year's notice to quit must be given prior to the end of
the term. (3) The tenant does not know in what year the lessor
may determine the tenancy, and in that respect he has an 'uncer-
tain interest, on which the doctrine of notice and of emblements
is grounded. (¢) The ancient rule of the common law required,
in the case of all tenancies from year to year, six months’ notice
on either side, and ending at the expiration of the year, to deter-

(f) Litt. sec. 69; Co. Litt. 56, b, 56, a; Ellis v. Paige, 1 Pick. 43.

(9) 3 Burr. 1607.

(a) Preston on Abstracts of Title, ii. 26; Wilmot, J., 8 Burr. 1609; Clayton v.
Blakey,8 T. R. 8. But tenancies at will are not to be understood by this general lan-
guage as not existing. A simple permission to occupy creates a tenancy at will, un-
less there are circumstances to show an intention to create a tenancy from year to year.
Doe v. Wood, 14 M. & W. 682; [Pugsley v. Aiken, 1 Kern. 494; Lockwood v. Lock-
wood, 22 Conn. 425 ; Huger v. Dibble, 8 Rich. 222 ; Hunt v. Morton, 18 Ill. 75, Hall
v. Wadsworth, 28 Vt. 410. See Manchester v. Doddridge, 3 Ind. 860.]

(b) Bro. Abr. tit. Lease, pl. 63; Layton v. Field, 8 Salk. 222 ; Jackson ». Salmon,
4 Wend. 827; Webber v. Shearman, 8 Hill, 5647; [Ames v. Schuesler, 14 Ala. 600;
Vrooman v. McKaig, 4 Md. 4560 ; Prickett v. Ritter, 16 Ii.. 96. But see Kendall r,
Moore, 30 Me. 827; Chesley v. Welch, 37 Me. 106.]

(c) Kingsbury v. Collins, 4 Bing. 202.
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mine the tenancy; and there must be a special agreement, or
some particular custom, to prevent the application of the rule.
This tenancy from year to year succeeded to the old tenancy at
will, and it was created under a contract for a year, implied by
the courts. The tenancy cannot be determined by either

party except at the end of the year. (d) The English ® rule .* 113
of six months’ notice prevails in many of the United States,

in New York, Vermont, Kentucky, North Carolina, and Tennes-
see ; (a) but there is a variation in the rule, or perhaps no fixed
established rule on the subject, in other parts of the United States.
In Massachusetts, it was said, in Rising v. Stannard, (b) that the
English rule of six months’ notice had not been adopted, but that
reasonable notice must be given to a tenant at will. Afterwards,
in Coffin v. Lunt, (¢) it was left as a point unsettled, whether
notice to quit was requisite ; but the better opinion is that notice
is necessary in that state ; and it was the opinion of Mr. Justice
Putnam, upon an elaborate and thorough view of the subject, in
Ellis v. Paige, (d) that, in a tenancy at will, the parties must give
to each other reasonable notice of a determination of the will. (¢)

(d) Leighton v. Theed, 1 Ld. Raym. 707; Doe v. Snowdon, 2 Wm. Bl 1224; Doe
v. Porter, 3 T. R. 13; Parker v. Constable, 3 Wils. 25; Right v. Darby, 1 T. R. 159;
Roe ». Wilkinson, cited from MSS. in Butler’s note, 228, to Co. Litt. lib. 3; [Baker v.
Adams, 6 Cush. 99; Doe d. King v. Grafton, 18 Q. B. 495.] By the New York Revised
Statutes, i. 744, sec. 1, if lands or tenements be occupied in the city of New York,
without any specifled term of duration, the occupation is deemed valid until the first
day of May next after the possession, under the agreement commenced ; and the rent
is deemed payable at the usual quarter days, if there be no special agreement to the
contrary.

(a) Jackson v. Bryan, 1 Johns. 822; Hanchet v. Whitney, 1 Vt. 815; Hoggins v.
Becraft, 1 Dana (Ky.), 30; Trousdale v. Darnell, 6 Yerg. 431; Den v. McIntosh,
4 Ired. 291.

(8) 17 Mass. 287. (¢) 2 Pick. 70. (d) 2id. 71, note.

(¢) The opinion of Judge Putnam, in the case referred to, contains a full and broad
view of the whole ancient and modern law on the question; and he established, by
authority and illustration, the necessity of reasonable notice to quit, in all cases of
uncertain tenancy, whether under the name of tenancies from year to year, or tenan-
cies at will. He showed that the doctrine was grounded on the immutable principles
of justice and the common law, and was introduced for the advancement of agriculture
and the maintenance of justice ; and to prevent the mischievous effects of a capricious
and unreasonable determination of the estate. By the Massachusetts Revised Stat-
utes of 1838, pt. 2, tit. 1, c. 60, sec. 26, all estates at will may be determined by either
party, by three months’ notice in writing ; and in cases of neglect or refusal to pay
rent due on a lease at will, fourteen days’ notice in writing to quit is sufficient. If
there be no tenancy, or existing relation of landlord and tenant, the doctrine of notice
to quit does not apply. Jackson v. Deyo, 8 Johns. 422.
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Justice and good sense require that the time of notice should vary
with the nature of the contract and the character of the estate.
Though the tenant of a house is equally under the protection of
notice as the tenant of a farm, yet if lodgings be hired, for

instance, by the month, the time of notice must be pro-
* 114. portionably reduced. (f)! In * Penunsylvania, the com-

(/) Right v. Darby, 1 T. R. 169; Doe v. Hazell, 1 Esp. 94. If the tenant holds
from month to month, a month’s notice to quit must be given. Prindle v. Anderson,

19 Wend. 891.

1 Notice to Quit. — This is not neces-
sary at the expiration of a lease, whether
written or oral, for a definite time; or in
many cases of breach of condition; or
when the tenancy is to terminate on some
other specified event, People v. Schackno,
48 Barb. 651 ; Asliley v. Warner, 11 Gray,
43 ; Creech v. Crockett, 5 Cush. 133; [Hu-
lett v. Nugent, 71 Mo. 181 ; Smith v. Lit-
tlefield, 51 N. Y. 639.] A tenant under
such a lease who holds over is a tenant at
sufferance, although the lease stipulates
for rent during such further term as the
tenant may hold. Edwards ». Hale, 9 Al-
len, 462. A tepancy at will will be deter-
mined without statutory notice if the
landlord conveys his estate, McFarland
v. Chase, 7 Gray, 462; Rooney v. Gilles-
pie, 6 Allen, 74; Robinson v. Deering, 66
Me. 867; although the conveyance was
merely colorable and made for the pur-
pose of terminating the tenancy, Curtis
v. Galvin, 1 Allen, 215. A written lease
will have the same effect, Pratt v. Farrar,
10 Allen, 619 ; Furlong v. Leary, 8 Cush.
409 ; Casey v. King, 98 Mass. 603, 504 ;
Alexander v. Carew, 13 Allen, 70, 72.
See Dillon v. Brown, 11 Gray, 179; Hil-
bourn v. Fogg, 99 Mass. 11; as will also
an assignment by the tenant at will if the
lessor have notice, but not otherwise,
Pinhorn v. Souster, 8 Exch. 768 ; Pratt v.
Farrar, 10 Allen, 619, 620. See Cooper v.

z! One entering under a void oral
lease, and paying rent at stated intervals,
is held to become a tenant from year to
year. Koplitz v. Gustavus, 48 Wis, 48;
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Adams, 6 Cush. 87; King v. Lawson, 98
Mass. 309, 311.

As to the time allowed the tenant to
remove after a termination of the tenancy
in this manoer, see Pratt v. Farrar, 10
Allen, 519 ; Antoni v. Belknap, 102 Mass.
198.

It is said that the proper day for quit-
ting under a notice to do so is the last
day of the term. This was usually the
rent day, and accordingly it is often said
that a notice to quit must terminate on a
rent day, and this is applied in Walker ».
Sharpe, 14 Allen, 43, to a case where the
rent day was the first instead of the last
day of the term. This case, however, is
criticised in Taylor on LandlL & T. § 477,
note.

A party who is let into possession
under a contract to purchase is said to be
a mere licensee, and not to be entitled to
notice after a breach of his contract, such
as failure to pay an instalment of the pur-
chase-money. The English cases, cited
114, n. (9), do not seem to be followed to
their full extent in this country. Bur-
nett v. Caldwell, 9 Wall. 290; Dolittle
v. Eddy, 7 Barb. 74; Dean ». Comstock,
32 Ill. 178. See Dennett v. Penob-
scot F. Co., 57 Me. 425; Woodbury v.
Woodbury, 47 N. H. 11. But see Dowd
t. Gilchrist, 1 Jones (N. C.), 3563. x!

Williams ». Ackerman, 8 Or. 405 ; Brown-
ell v. Welch, 91 Ill. 628. The mere fact
of holding over beyond the term, without
any assent on the part of the landlord, is
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mon-law notice of six months is understood to be shortened to
three months, as well in cases without as within the statute of
that state, passed in the year 1772. (a)

The reservation of an annual rent is the leading circumstance
that turns leases for uncertain terms into leases from year to
year. (b) If the tenant be placed on the land, without any terms
prescribed, or rent reserved, and as a mere occupier, he is strictly
a tenant at will; (¢) and an actual tenant at will has not any
assignable interest, though it is sufficient to admit of an enlarge-
ment by release. (d) On the other hand, estates which are con-
structively tenancies for the term of a year, or from year to year,
may be assigned. (¢) A strict tenant at will, in the primary sense
of that tenancy, has been held not to be entitled to notice to
quit, (f) but the later and more liberal rule seems to be, that
tenants at will are regarded as holding from year to year, so far
as to be entitled to notice to quit, before they can be evicted by
process of law. Or even without that assumption, if the party
came into possession with the consent of the owner, and for an
indefinite period, he is entitled to notice to quit. (§) There is no

(a) Gibson, J, in Logan v. Herron, 8 Serg. & R. 459.

(5) De Grey, Ch. J., in 2 Wm. BL 1178, [Herrell v. Sizeland, 81 I 457.]

(¢) Jackson v. Bradt,2 Caines, 160; [Sallabah v. Marsh, 34 La. An. 1063.}

(d) Litt. sec. 460; Co. Litt. 270, b.

(e) Preston on Abstracts of Title, ii. 26.

(f) Jackson v. Bradt, 2 Caines, 169.

(9) Parker v. Constable, 3 Wils. 26; Right v. Beard, 13 East, 211; Jackson v.
Bryan, 1 Johns. 322; Jackson v. Laughhead, 2 id. 76; Jackson v. Wheeler, 6 id. 272;

Phillips v. Covert, 7 id. 1, 4; Bradley v. Covell, 4 Cowen, 849; Ellis v. Paige, supra,
113 ; [Larned v. Hudson, 60 N. Y. 102.]

insufficient to create such a tenancy. C. &
St. L. R. R. Co. v. Wiggins Ferry Co., 82
Ill. 230; Meno v. Hoeffel, 46 Wis. 282.
Compare Usher v. Moss, 50 Miss. 208. But
if, upon a holding over, the landlord re-
ceives rent at stated intervals, a tenancy
from year to year will be presumed upon
the same terms as the former lease. Hall
v. Myers, 43 Md. 446; Allen v. Bartlett,
20 W. Va. 46 ; Gardner v. Commissioners,
21 Minn. 83. The presumption as to the
continuance of the old terms has been
held to apply where the lessor was himself
a lessee, and the sub-lease was terminated
by the expiration of the original lease,

the premises being then leased to another,
who afterwarde received rent from the
sub-lessee. Kelly v. Patterrson, 9 L. R.
C.P.681. Parties continuing upon prem-
ises upon an agreement for a new lease
were held tenants at will in Emmons v.
Scudder, 115 Mass. 867. In New York, a
landlord has the option to treat a tenant
from year to year holding over as a tres-
passer or as tenant for another year.
Schuyler ». Smith, 51 N. Y. 809. See
also Wolffe v. Wolff, 69 Ala.549. See the
nature of a tenancy from year to year
considered in Wright v. Tracey, 8 Ir. R.
C. L. 478; Holmes v. Day, ib. 235.
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uniform rule on the subject, for it was held, in Doe v. Baker, (k)
that where a person takes possession of land by the license of the
owner for an indeterminate period, without any rent reserved, he
is not a tenant from year to year, but a remaining instance of the
old strict common-law tenancy at will, and is not entitled to notice
to quit. It is settled, however, that notice is not requisite to a
tenant whose term is to end at a certain time ; for, in that case,
both parties are apprised of their rights and duties. The lessor
may enter on the lessee when the term expires, without further
notice. () Except for the purpose of notice to quit, tenancies
at will seem even still to retain their original character; (5) and
the distinction between tenants from year to year, and tenants at
will, was strongly marked in the case of Nichols v. Williams. (k)
The New York Revised Statutes (!) authorize a summary proceed-
ing to regain the possession, where the tenant for one or more

years, or for a part of a year, or at will, or sufferance, holds
* 115 wrongfully against ®his landlord ; but it requires one

month’s notice to be given to a tenant at will, or suffer-
ance, created by holding over or otherwise, to remove, before
application be made for process under the act. It was held, in
the case last cited, that a tenant from year to year was not enti-
tled to any notice, in proceedings under a similar statute provision,
though in the action of ejectment he would still be entitled to his
six months’ notice to quit. There is a8 summary mode of proceed-
ing, provided also by statute, in Pennsylvania, Maryland, South
Carolina, Maine, and other states, for such cases ; and the statute
requires, in one state three months, and in others thirty days,
or one month’s notice only; and they make no discrimination
between different kinds of tenants. (a)

(h) 4 Dev.(N.C.)220.

(i) Messenger v. Armstrong, 1 T. R. 64; Right v. Darby, ib. 162; Jackson v.
Bradt, 2 Caines, 169; Jackson v. Parkhurst, 6 Johns. 128 ; Bedford v. M’Elherron,
2 Serg. & R. 49; Ellis v. Paige, 1 Pick.48. Nor is a tenant who disclaims his land-
lord’s title entitled to notice to quit. Woodward v. Brown, 13 Peters, 1. When a
lease expires by its own limitation, the lessee becomes a tenant at will, and the land-
lord may enter forthwith and dispossess him without notice, using only the requisite
force. Duncan v. Blashford, 2 Serg. & R. 480; Overdeer v. Lewis, 1 Watts & S. 90;
Clapp v. Paine, 18 Me. 264.

(j) TJohns. 4; Nichols v. Williams, 8 Cow. 13; [Post v. Post, 14 Barb. 253.]

(k) 8 Cow.18.

() Vol. i. 745, sec. 7, 8, 9, and ii. 612, 518, sec. 28. See infra, 118, and supra,
iti. 480, 481.

(a) Statute of Pennsylvania, March, 1772, and of Maryland, Dec. 1793, and of
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The resolutions of the courts, turning the old estates at will
into estates from year to year, with the right on each side of
notice to quit, are founded in equity and sound policy, as they
put an end to precarious estates, which are very injurious to the
cultivation of the soil, and subject to the abuses of discretion.
But they are a species of judicial legislation, tempering the strict
letter of the law by the spirit of equity. Estates at will, under
the salutary regulation of the reasonable notice to quit, bave still
a strong foundation in the language of the statute of frauds, (6)
which declared, that  all leases, estates, or uncertain interests in
land, made by parol, and not in writing, should have the force
and effect of estates at will only, and should not, in law or equity,
be deemed or taken to have any other or greater force or effect.”
The statute of frauds made an exception in favor of leases not
exceeding the term of three years,and on which the rent reserved
amounted to two third parts of the full improved value of the
land demised. But it appears that the English decisions have
never alluded to that exception. They have moved on broader
ground, and on general principles, so as to have rendered
the exception * practically useless. (a) The exception is *116
now dropped, in the Massachusetts, Connecticut, New
York, and Ohio statutes of frauds. (8) '

The Roman law, like the English, was disposed, as much as
possible, and upon the same principles of equity, to construe
tenancy at will to be a holding from year to year; and, therefore,
if the tenant held over, after the term had expired, and the lessor
seemed in any way to acquiesce, his silence was coustrued into a
tacit renewal of the lease, at least for the following year, with its
former conditions and consequences ; and the lessee became ten-
ant from year to year, and could not be dispossessed without regu-
lar notice. (¢) The whole of the title in the Pandects upon this
South Carolina of 1812, 1817, and 1839. The Revised Statutes of Massachusetts,
1836, pt. 8, tit. 3, c. 104, provide a short proceeding before a justice of the peace, in
cases of tenants holding over after the expiration of the term. Statute of Maine,
1824, is to the same effect.

(5) 29 Charles IL c. 3.

(a) Putnam, J., in Ellis v. Paige, 2 Pick. 71, note.

(b) New York Revised Statutes, ii. 135, sec. 8; Statute of Ohio, 1831 ; Massachu-
setts Revised Statutes, 1836; Statutes of Connecticut, 1838 ; [Larkin v. Avery, 23
Conn. 804 ; compare Barlow v. Wainwright, 22 Vt. 88.]

(c) Dig. 19. 2.18.11; ib. 1. 14; Pothier’s Pandects, ii. 225; Browne’s Civil Law,
1.198. I have assumed the existence of the rule in the Roman law, requiring notice

[123]



*117 OF REAL PROPERTY. [ParT VI

subject (d) contains the impression of a very cultivated jurispru-
dence, under the guidance of such names as Papinian, Ulpian,
Julian, and Gaius. And when the sages at Westminster were
called to the examination of the same doctrines, and with a strong,
if not equally enlightened and liberal sense of justice, they were
led to form similar conclusions, even though they had to contend,
in the earlier period of the English law, when the doctrine was
first introduced, with the overbearing claims of the feudal aris-
tocracy, and the scrupulously technical rules of the common
law.

3. Of Bstates at Bufferance. — A tenant at sufferance is one
that comes into the possession of land by lawful title, but holdeth
over by wrong, after the determination of his interest. (¢) He

has only a naked possession, and no estate which he can
* 117 transfer or *® transmit, or which is capable of enlargement

by release ; for he stands in no privity to his landlord, nor
is he entitled to notice to quit; () and, independent of statute,
he is not liable to pay any rent. (b)) He holds by the laches of
the landlord, who may enter, and put an end to the tenancy when
he pleases ; but before entry he cannot maintain an action of tres-
pass against the tenant by sufferance.(¢) There is a material
distinction between the cases of a person coming to an estate by
act of the party, and afterwards holding over, and by act of
the law, and then holding over. In the first case, he is regarded
as a tenant at sufferance, and, in the other, as an intruder, abator,
or trespasser. (d) This species of estate is too hazardous to be
frequent, and it is not very likely to occur, since the statutes of
4 Geo. II. c. 28, and 11 Geo. II. c. 19, declaring, that if a tenant
held over after demand made, and notice in writing to deliver up
the possession, or if he held over after having himself given notice
of his intention to quit, he should be liable to pay double rent, so
long as he continued to hold over. The provisions of these stat-
utes have been reénacted in New York, though they are not gen-

to quit, upon the credit of Dr. Browne; but he cites no authority for it,and I have
not perceived it in the text of the Digest.

(d) Lib. 19, tit. 2. Locati, conducti.

(e) Co. Litt. 57, b.

(a) Co. Litt. 270, b; Jackson v. Parkhurst, 6 Johns. 128; Jackson v. M'Leod, 13
id. 182.

(b) Cruise’s Dig. tit. 9, c. 2, sec. 6. (¢) 2 BL Comm. 150.

(d) Co.Litt. 57, b; 2 Inst. 184.
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erally adopted in this country. (¢) There is, likewise, in New
York, a further provision by statute, against holding over without
express consent, after the determination of their particular estates,
by guardians and trustees to infants, and husbands seised in right
of their wives, or by any other persons having estates determina-
ble upon any life or lives. They are declared to be trespassers,
and liable for the full value of the profits received during the
wrongful possession. (f) This last provision was taken

® from the statute of 6 Anne, ¢. 18; and the common law * 118
itself held the guardian, in such a case, to be an abator,

and it gave an assize of mort d'ancestor ; and so it equally gave
an action of trespass, after entry, against the tenant pour autre
vie, and against the tenant for years holding over. (@)

In the case of the tenant holding over after the expiration of
his term, the landlord may recover the possession of the prem-
ises by an action of ejectment; and in New York, as we have
already seen, a summary remedy is given to the landlord by stat-
ute, under the process of a single judge. (8) Independent of any
statute provision, the landlord may reénter, upon the tenant hold-
ing over, and remove him and his goods, with such gentle force
as may be requisite for the purpose ; and the tenant would not be
entitled to resist or sue him. The plea of liberum tenementum
would be a good justification, in an action of trespass, by the
party, for the entry and expulsion. (¢)! But the landlord would,

(¢) New York Revised Statutes, i. 745, sec. 10, 11. In South Carolina, under the
sct of 1808, the tenant holding over, after the expiration of his lease, is chargeable
with double rent.

(/) New York Revised Statutes, i. 749, sec. 7.

(a) Co. Litt. 57, b; 2 Inst. 134.

(b) See ante, iii. 480, and New York Revised Statutes, i. 746, sec. 7,8,9. A sum-
mary process to oust tenants at sufferance is also given to the landlord by the statute
of 1 and 2 Vict. 74. In Randolph ». Carlton, 8 Ala. 608, it was adjudged, that although
a tenant, as a general rule, could not controvert the title of his landlord, yet his ten-
ancy or lease would not estop him from showing that his landlord’s title had expired
or been extinguished by operation of law. The court were not unanimous in this decision,
and ijts effect was considered to be dangerous to the solidity of the general rule.
{Wolf v. Johnson, 30 Miss. 518; Bettison v. Budd, 17 Ark. 546. But see Tondro v.
Cushman, 5 Wis. 279.)

(¢) Taylor v. Cole, 3 T. R. 292; 1 H. Bl 555, 8. c.; Taunton v. Costar, 7 T. R.
431; Argent v. Durrant, 8 id. 408; Turner ». Meymott, 1 Bing. 158; Jackson v.

! Forcitle Entry and Detainer.— The of the text, went no farther than to hold
case of Newton v. Harland, cited at the the landlord liable for an assault. The
end of note (c), as changing the doctrine assertion of his civil liability in some
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in the case of an entry by force, and with strong hand, be liable
to an indictment for a forcible entry, either under the statutes of

Farmer, 9 Wend. 201; Jones v. Muldrow, 1 Rice (S. C.), 64. In Richardson v.
Anthony, 12 Vt. 273, and Chambers ». Bedell, 2 Watts & 8. 225, it was held that
the owner of cattle or other chattels found on another’s land may enter peaceably
and take them away, though placed there wrongfully by or with the assent of the
owner of the land. Chapman v». Thumblethorp, Cro. Eliz. 329, s. p. [But see for
the limit, McLeod v. Jones, 106 Mass. 408.] In Sampson v. Henry, 11 Pick. 879, the
court would not sustain & plea of justification in an action of trespass and assault and
battery, and which was, that the possession of the land was unlawfully withheld,
and that the defendant used no more force than was requisite to enable him to enter
and hold possession. The English cases justify the doctrine in the text. But since
the above decisions, the language of the English judges has changed, and it is now
held that the landlord is not justified in entering and expelling by force the tenant
at sufferance. Newton v. Harland, 1 Mann. & Gr. 644. This last is the most sound

and salutary doctrine.

form, seems consistent with the St. Westm.
2, c. 60, Couch v Steel, 3 El & BL 402,
&c.; ante, i. 467, n. 1, that when a certain
thing is made penal by statute for the
beneflt of & person, the law is to be taken
as giving him a civil remedy as well as
imposing a penalty. But perhaps that
case is to be distinguished on the ground
that the question must be more or less one
of construction (see Wilson v. Merry, L. R.
1 H. L. Sc. 826, 339-341), and that in view
of the relation between the parties and the
evils sought to be prevented, the present
statute is satisfled if confined to imposing
a criminal liability. The words of the act
are very broad, however. But it is clearly
the English law that, inasmuch as the
tenant had not rightful possession as
against the landlord, he could not bring
trespass qu. cl. against the latter for his
entry. Davison v. Wilsou, 11 Q. B. 890;
Pollen v. Brewer, 7C. B. x.8.871; Samp-
son v. Heury, 13 Pick. 36; Zell v. Ream,
81 Penn. St. 304; Kellam v. Janson, 17
Penn. St. 467. And Newton v. Harland
is said to be overruled by Harvey o,
Brydges, 14 M. & W. 487, in Blades v.
Higgs, 10 C. B. ~. s. 718, 721, though that

z! The cases are reviewed in Low o.

is not strictly true. See also Davis o.
Burrell, 10 C. B. 821, 825; Burling v.
Read, 11 Q.B.904. See also 4 Am. Law
Rev. 436 et seg ; Stearns v. Sampeon, 59
Me. 568, 576 ; Adams v. Adams, 7 Philad.
160. «!

On the other hand, some American
cases have gone so far in the other direc-
tion as to hold the landlord liable in tres-
pass quare dausum. Dustin v. Cowdrey,
23 Vt. 631 ; severely criticised in a learned
and able article, 4 Am. Law Rev. 439 et
seq., and thought to be overruled by Mus-
sey v. Scott, infra ; but followed by Page
v. Depuy, 40 Ill. 606; Reeder v. Purdy,
41 T11.279.

If the landlord can gain legal posses-
sion in his tenant’s absence, & reéntry by
the latter will be a trespass. Todd wv.
Jackson, 2 Dutch. 625; Mussey v. Scott,
32 Vt.82. See Miner v. Stevens, 1 Cush.
482. And the landlord may defend his
possession by force. Davis v. Burrell, 10
C. B. 821. See further, as to what he
may do after peaceable entry, Stearns v.
Sampson, 59 Me. 668; Mugford v. Rich-
ardson, 6 Allen, 76.

the act of forcibly entering and expelling

Elwell, 121 Mass. 309, and it is held that
a landlord is not liable to a tenant at
sufferance for an assault committed in
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forcible entry, or at common law ; and in the cases which justify
the entry as sgainst the tenant, it is admitted that the landlord
would be iudictable for the force. (d)

It may be further observed, in respect to the rights of landlords,
that, by the English statute of 11 Geo. II., they were entitled to
be admitted to defend, in ejectment, suits brought against the
tenant of the premises. This provision, probably, has been uni-
versally adopted or practised upon in this country. It is just and
reasonable, and supplies the place of the process of voucher
and aid-prayer in * the real actions. The New York Re- *119
vised Statutes (¢) have retained the provision; and the
privilege applies to any person having any privity of estate or inter-
est with the tenant or the landlord in the premises in question.
There has been some difficulty in this country, as to the right of
the landlord to bring trespass for an injury to the land, while
there was a tenant lawfully in possession. In Campbell v. Arnold,
and, again, in Tobey v. Webster, (b) it was held that he could
not, in such case, bring an action of trespass for waste committed
upon the estate by a third person, though he might be entitled to
a special action on the case, in the nature of waste. In Starr v.
Jackson, (¢) this rule was held not to apply, if the tenant in pos-
session was one at will merely ; whereas, in Catlin v. Hayden, (d)
it was adjudged to apply, provided the tenant was one holding
from year to year. The question as to the competency of the
landlord to bring trespass for an injury to the freehold, while a
tenant at will was in possession, was ably discussed in ZLittle v.
Palister. (¢) There was no decision, however, on the various
views afforded by the cases; inasmuch as the trespass com-
plained of in that instance affected exclusively the rights of
the tenant at will, and not any permanent rights of the land-
lord. The decisions in New York arose in cases in which the

(d) In the State of Maine, process under the statute of forcible entry and detainer
may be maintained against a tenant at will, at the expiration of thirty days from the
time of notice, in writing given to quit; for the notice itself terminates the tenancy.
Daris ». Thompson, 13 Me. 209. A summary process is given in Connecticut to
obtain possession on the expiration of a lease in writing, or by parol. Statutes of
Connecticut, 1838, p. 399.

(a) Vol. ii. 341, sec. 17. [But see Merritt v. Thompson, 13 Iil. 716.]

(6) 1 Johns. 511; 8 id. 468.

(¢) 11 Maes. 519. (d) 1 Vt. 375.

(¢) 3 Greenl. 6.
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tenancy was not one strictly at will ; and perhaps the cases which
have been mentioned may be reconciled, on the distinction be-
tween tenancies at will and tenancies for years, or from year to
year. The suit is in case for trespass to the injury of the rever-
sion, unless the lessee in possession be at will only, and then tres-
pass will lie by the reversioner. (f) A disseisee, without reéntry,
may have trespass for the disseisin itself; and after reéuntry, he
may have trespass for any immediate injury to the freehold,

because he is restored to his possession abd initio. (¢9) In
*120 the English Court of K. B., *in the time of Lord Mans-

field, it was decided, that the landlord of a tenant from
year to year, though there was no reservation of the timber on the
premises, might bring trespass against a third person for carrying
it away, after it had been cut down.(a) The general rule is,
that, to maintain trespass quare clausum, there must have been
an actual possession in the plaintiff when the trespass was com-
mitted, or a constructive possession in respect of the right being
actually vested in him. The ground of the action of trespass is
the injury to the possession. (b)

(f) Lienow v. Ritchie, 8 Pick. 235 ; [Halligan v. Chicago & R. L. R. R., 15 Ill, 6568;
Davis v. Nash, 42 Me. 411 ; Lyford v. Toothaker, 39 Me. 28. But see Clark v. Smith,
25 Penn. St.137.]

(9) Co. Litt.257,a; Tobey v. Webster, 3 Johns. 468.

(a) Ward v. Andrews, 2 Chitty, 636.

(5) 8 Bl. Comm. 210; Ashurst, J.,in 1 T. R. 480; Cooke v. Thornton, 6 Rand. 8;
8 Wooddeson, 193 ; Campbell v. Arnold, 1 Johns. 611,s. p.; 8 Greenl. 8. The rever
sioner cannot sue a stranger for acts of trespass on the land, unless they be attended
with some tangible injury to the reversion. Baxter v. Taylor, 1 Nev. & Mann. 11;
4 B. & Ad. 72, 8. c. Be the property real or personal, the plaintiff, to maintain tres-
pass, must show possession, or a right of taking possession, at the time. Lunt ».
Brown, 13 Me. 236 ; Rowland ». Rowland, 8 Ohio, 40; Anderson v. Nesmith, 7 N. H.
167. A party, into whose lands agisted cattle escape and do damage, may, at common
law, have an action of trespass at his election, either against the general owner of the
cattle or the agistor. Sheridan v. Bean, 8 Met. 284.
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LECTURE LVIIL
OF ESTATES UPON CONDITION.

ESTATES upon condition are such as have a qualification an-
nexed to them, by which they may, upon the happening of a
particular event, be created, or enlarged, or destroyed. () They
are divided by Littleton () into estates upon condition implied
or in law, and estates upon condition express or in deed.

1. Of Conditions in Law.— Estates upon condition in law are
such as have a condition impliedly annexed to them, without any
condition being specified in the deed or will. (¢) If the tenant for
life or years aliened his land by feoffment, this act was, at common
law, as we have already seen, an implied forfeiture of the estate,
being a fraudulent attempt to create a greater estate than the
tenant was entitled to; and the reversioner might have entered,
as for a breach of the condition in law. (@) Those estates were
likewise subject to forfeiture, not only for waste, but for any
other act which, in the eye of the law, tended to defeat or devest
the estate in reversion, or pluck the seigniory out of the
bands of the lord. (¢) It was a tacit * condition annexed *122
to every tenancy, that the tenant should not do any act to
the prejudice of the reversion.

The doctrine of estates upon condition in law is of feudal
extraction, and resulted from the obligations arising out of the
feudal relation. The rents and services of the feudatory were
considered as conditions annexed to his fief, and strictly con-
strued. If the vassal was in default, by the non-payment of rent
or non-performance of any feudal duty or service, the lord might
resume the fief, and the rents and services were implied conditions
inseparable from the estate. The remedy for breach of the con-

(a) Co. Litt. 201, a. (8) Litt. sec. 325.

(c) Litt. sec. 378, 880; Co. Litt. 216, b, 283, b, 234, b.

(d) Co. Litt. 215, a, 251, b.

(e) Glanv. lib. 9, c. 1; Fleta, lib. 3, c. 16; Wright on Tenures, 203,

YOL. 1V.— 9 [ 129]
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dition was confined to the resumption of the estate by the donor
and his heirs ; and that resumption was required by the just inter-
position of the law, to be by judicial process. (a) The obligation
of fidelity, resulting from the feudal solemnity of homage, was
mutual ; and if the lord neglected to protect his feudatory accord-
ing to his estate, he was liable to be condemned to lose his seign-
iory, as well as the tenant, for default on his part, to forfeit his
freehold. (0) At common law, a condition annexed to real estate
could not be reserved to any one except the grantor and his heirs ;
(and the heir might enter for a condition broken, though not
expressly named ;) (¢) and no other person could take advantage

of a condition that required a reéntry to revest the estate.!

The

(a) Wright on Tenures, 108-199; Butler’s note, 84, to Co. Litt. lib. 8.

(b) Fleta, lib. 8, c. 16, sec. 9, 16, 26.

(¢) This ancient rule is noticed in the modern case of Jackson v. Topping, 1 Wend.

888.

1 Conditions. — (a) The text is con-
firmed by Nicoll v. N. Y. & Erie R. R,, 12
N. Y. 121,132. The principle of the text
was applied in Massachusetts to a case in
which a party conveyed land upon con-
dition, and afterwards, before breach of
condition, made a deed purporting to con-
vey the same premises to his son, and
died, leaving his son his beir. It was
held that the latter could not enter for a
subsequent breach, either as grantee or
heir. Rice v. Boston & Worcester R. R.,

z! That only the original grantor or his
heirs can take advantage of a condition
broken, see further, Ruch ». Rock Island,
97 U. 8.693; Wellons v. Jordan, 83 N. C.
371. Some cases state generally that entry
is necessary to take advantage of a breach.
Wellons v. Jordan, supra; Adams v. Lin-
dell, 5 Mo. App. 197 ; Chapman v. Pingree,
67 Me. 198. In others it is said there
must be an entry or some other unequiv-
ocal act showing an intention to insist on
the forfeiture. Kenner v. American Contr.
Co., 9 Bush,202; M. & C. R. R. Co. v.
Neighbors, 61 Miss. 412. In Ruch v.
Rock Island, supra, bringing suit was held
sufficient without either entry or demand
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12 Allen, 141. See Hooper v. Cummings,
45 Me. 859. x1

(8) The Statute of Henry VIII. only
applies to such conditions as touch and
concern the thing demised, in like manner
as to covenants. Stevens v. Copp, L. R.
4 Ex. 20. But the cases as to what does
touch or concern the land have generally
arisen upon covenants in leases. It has
been held that a covenant to use as a
private dwelling-house only, concerns the
land. Wilkinson v. Rogers, 10 Jur. x. 8. 5.

of possession. A forfeiture for breach of
condition will be waived by subsequent
receipt of rent with knowledge of the
breach. Davenport v. The Queen, 8 App-
Cas. 1186; Camp v. Scott, 47 Conn. 866.
And it has been held that such a waiver
will excuse future breaches of the same
kind. Murray v. Harway, 56 N. Y. 337.
But see Alexander v. Hodges, 41 Mich.
691. In Kentucky, &c. Co. v. Common-
wealth, 13 Bush, 4385, it was held that
equity might rescind a lease where the
lessee was entirely unable to do the work
contemplated, even though there was no
technical breach of condition.
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grantor had no devisable interest by means of the condition, until
he had restored his estate by entry, or by action; though he
might extinguish his right by feoffment or fine to a stranger, or
by release to the person who had the estate subject to the con-
dition. (d) The assignee of ‘the reversion could not enter for a
condition broken, for at common law a covenant did not pass by
the assignment of the reversion, and for this purpose he was con-
sidered a mere stranger. The statute of 82 Hen. VIIL.

c. 84, altered the common law in ® this respect, so far as *123
to enable assignees of reversions of particular estates, to

which conditions and covenants were annexed, to take advantage
of the same; and it gave to the tenant the like remedies against
the assignee, that he would have had against the assignor. This
statute has been formally reénacted in some of the United States ;
and though the statute was made for the special purpose of reliev-
ing the king and his grantees, under the numerous forfeitures
and grant of estates that had belonged to monasteries and other
religious houses, yet the provision is so reasonable and just, that

(d) Litt. sec. 847, 848; Co. Litt. 215, a.

(A covenant not to carry on a particular
trade will be enforced in equity against a
sublessee who has not actual notice, but
who hasnot made careful inquiries, and has
not contracted pot to examine his lessor’s
titlee. Parker v. Whyte, 1 H. & M. 167.
See Clements u Welles, L. R. 1 Eq. 200.)
A covenant to keep and return in repair
concerns the land, Martyn v. Clue, 18
Q. B. 861 so to keep, repair, &c., tenant’s
fixtares fixed to the premises; but not
movable chattels, Williams ¢. Earle, L. R.
3 Q. B. 739; to insure a building not yet
built, the money, in case of loss, to be
spent in rebuilding, Masury v. South-
worth, 9 Ohio St. 340; so, to pay for
buildings erected, to pay assesssments,
&c., Post v. Kearney, 2 Comst. 364 ; Hunt
v. Danforth, 2 Curtis, 592, 603; but see
Tallman r. Coffin, 4 Comst. 134; so to
leave the land well stocked with game,
Hooper v. Clark, L. R. 2 Q. B.200; s0 a
covenant not to assign without license,
Williams u Earle, L. R. 3 Q. B. 789; s0
one to convey during the term, Hagar

v. Buck, 44 Vt.285. As to a covenant to
deliver up the premises at the end of
the term, quere. Semble, not. Sargent
v. Smith, 12 Gray, 426; Doe v. Sea-
ton,2 Cr, M. & R. 728, 730. A condi-
tion of reéntry, if the tenant be lawfully
convicted of an offence against the game
laws, does not touch the land. Stevens
v. Copp, L. R. 4 Ex. 20.

(¢} The statute of Henry VIII. has no
operation when the conveyance is not by
deed. Bickford v. Parson, 5 C. B. 920;
Standen v. Chrismas, 10 Q. B. 185. But
stipulations pass to successors in yearly
tenancies also. for the jury may infer a
consent 10 go on on the old terms from
payments of rent by the successor of the
tenant to the landlord, or by the tenant to
the successor of the landlord, the latter
receiving it without objection, and from
the fact that no notice to quit has been
given. Cornish v. Stubbs, L. R. 5 Q. B.
834, 339; Buckworth ». Simpson, 1 C.
M. & R. 834,
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it has doubtless been generally assumed and adopted as part of
our American law. (a) In the exposition of the statute it has been
held that the grantee of part of the reversion could not take
advantage of the condition, and it is destroyed by such a grant.
The provision is confined to such conditiong as are incident to the
reversion, or for the benefit of the estate. (5) It only created a
priority [privity] of contract between those who had priority
[privity] of estate, as between the grantees of the reversion and
the lessees and their assigns, and did not extend to covenants
between grantors and grantees in fee. (¢)

2. Of Conditions in Deed. — These conditions are expressly men-
tioned in the contract between the parties, and the object of them
is either to avoid or defeat an estate ; as if a man (to use the case
put by Littleton) (d) enfeoffs another in fee, reserving to himself
and his heirs a yearly rent, with an express condition annexed,
that if the rent be unpaid, the feoffor and his heirs may enter,
‘and hold the lands free of the feoffment. So, if a grant be to A. in
fee, with a proviso, that if he did not pay twenty pounds by such
a day, the estate should be void. It is usual in the grant to
reserve in express terms, to the grantor and his heirs, a right of
entry for the breach of the condition ; but the grantor or his heirs

may enter, and take advantage of the breach, by ejectment,
*124 though there be no clause of entry.(e) * A condition in

deed is either general or special. The former puts an end
altogether to the tenancy, on entry for the breach of the condi-
tion ; but the latter only authorizes the reversioner to enter on
the land, and take the profits to his own use, and hold the land
by way of pledge until the condition be fulfilled. (a) The stipu-
lations in the form of a condition are various, and may be of any
kind consistent with the general rules of law, as that the tenant
pay a rent yearly or quarterly, or enfeoff B., or do a specified
service for A., or sow the land with some particular grain, or do

(a) Laws of New York, sess. 11, c. 7, and N. Y. R. S. i. 747, sec. 23, 24, and
Act of Virginia, Nov. 29, 1792; Territorial Act of Michigan, March 12, 1827; 1 N.C.
R. 8. 269.

(b) Co. Litt. 215, a, b.

(c) Lewes v. Ridge, Cro. Eliz. 863.

(d) Litt. sec. 325.

(¢) Lord Hardwicke, in Wigg v. Wigg, 1 Atk. 388; Doe v. Watt, 1 Mann. & Ry.
604.

(a) Litt. sec. 8265, 327 ; Co. Litt. 203, a; Shep. Touch. 157.
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not assign or underlet without license, or do not marry a partic-
ular person.(d) A covenant in a lease, that if lessee, or his
assigns, sells, the lessor shall have the right of preémption, and
one tenth of the purchase-money, is a valid covenant; and the
estate is forfeited if that be made a condition of the breach of
it. (¢) The covenant not to assign without license is understood
to apply only to voluntary sales, by the act of the lessee. It does
not apply to sales by act of law, or proceedings #n tnvitum ; and
creditors may seize and appropriate the value of the leases, as in
cases of insolvency or bankruptey, or on judgment and execution ;
unless the judgment be confessed with a view to evade the cov-
enant, or unless it be part of the express agreement, that the
lease shall not so pass by operation of law. (d)

These conditions are also either precedent or subsequent ; and
as there are no technical words to distinguish them, it follows,
that whether they be the one or the other, is matter of con-
struction, and depends upon the intention of the * party *125°
creating the estate.(a4) A precedent condition is one

() Co.Litt. 206, 207 ; Shep. Touch. by Preston, i. 128-130; Jackson v. Silvernail,
15 Johns. 278 ; Perrin ». Lyon, © East, 170. A conveyance on condition that the
grantee shall keep a saw and grist mill on the land, doing business, is a valid condition,
and a failure of performance forfeits the estate. Lessec of Sperry v Pound, § Ohio,
389; |Hadley v. Hadley Manufacturing Co., 4 Gray, 140.)

(c) Jackson v. S8chutz, 18 Johns. 174 ; Jackson v. Groat, 7 Cowen, 286. In the
case of Livingston v. Stickles, 8 Paige, 398, the chancellor held that a condition and
covenant, in a lease in perpetuity, that upon every sale of the premises, the lessee or
his assigns must obtain the consent in writing of the owner of the rent and reversion,
and should offer him the right of preémption, and if sold after such offer, one tenth
of the purchase-money was to be paid to the lessor, was in restraint of, and in the
nature of a fine upon alienation, and inconsistent with the spirit of our institutions;
that the remedy, if any, was at law, and not in equity, and that if the landlord had
not secured to himself a remedy at law, the Court of Chancery would not interfere to
belp him. [De Peyster v. Michael, (2 Seld.) 6 N. Y. 467.]

(d) Doe v. Carter, 8 T. R. 57, 300; Doe v. Bevan, 8 Maule & 8. 858; Wilkinson
v. Wilkinson, Cooper, Eq. 269; Jackson v. Corlis, 7 Johns. 631. Where a lease con-
tained a condition that the lessess or their assigns should not alien without license, a
license given to one of three lessees dispensed with the condition as to all, on the
ground that the condition, being entire, could not be divided or apportioned. Dumpor’s
Case, 4 Co. 119, b. This hard rule is considered as unshaken law, down to this day.
4 Taunt. 785; 14 Ves. 173; Dakin v. Williams, 17 Wend. 447 See also note a,
to Dumpor’s Case, in Thomas & Fraser’s excellent edition of Lord Coke’s Reports,
and also in the notes to that case in Smith’s Leading Cases, Law Library, x. s.
xxvii.

(a) Ashurst,J.,in 1 T. R. 645; Lord Eldon, in 2 Bos. & P. 205; Heath, J., ib.
297 ; Finlay v. King, 3 Peters, 346; [Underhill v. The Saratoga & Washington R. R.
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which must take place before the estate can vest, or be enlarged ;
as if a lease be made to B. for a year, to commence from the first
day of May thereafter, upon condition that B. pay a certain sum
of money within the time ; or if an estate for life be limited to A.
upon his marriage with B.; here the payment of the money in
the one case, and the marriage in the other, are precedent condi-
tions, and until the condition be performed, the estate cannot he
claimed, or vest. (0) Precedent conditions must be literally per-
formed, and even a court of chancery will never vest an estate,
when, by reason of a condition precedent, it will not vest in law.
It canunot relieve from the consequences of a condition precedent
unperformed. (¢)

Subsequent conditions are those which operate upon estates
already created and vested, and render them liable to be defeated.
Of this kind are most of the estates upon condition in law, and
which are liable to be defeated on breach of the condition, as on
failure of payment of the rent, or performance of other services
annexed to the estate. So long as these estates upon subsequent
condition continue unbroken, they remain in the same situation
as if no such qualification had been annexed. The persons who
have an estate of freehold subject to a condition are seised, and
may convey or devise the same, or transmit the inheritance to
their heirs, though the estate will continue defeasible until the
condition be performed, or destroyed, or released, or barred by
the statute of limitations, or by estoppel. (d) A devise of lands to
a town for a schoolhouse, provided it be built within one hundred
rods of the place where the meeting house stands, was held to Le

valid as a condition subsequent; and the vested estate
*126 would be *forfeited, and go over to the residuary devisee

Co., 20 Barb. 4565; Parmelee v. The Oswego & Syracuse B. R., (2 Seld.) 6 N. Y. 74;
Nicoll v. The New York & Erie R. R. Co,, 12 N. Y. 121, and s. c. 12 Barb. 460,

(6) 2 Bl. Comm. 164.

(c) Popham v. Bampfield, 1 Vern. 83; Harvey v. Aston, 1 Atk. 361; West, 350,
8. c.; Reynish v. Martin, 3 Atk. 830; Scott v. Tyler, 3 Bro. C. C. 431. Hargrave’s
argument in this latter case is distinguished for its learning and skill, and he has repub-
lished it separately in the volume of his Judicial Arguments. Stackpole v. Beaumont,
3 Ves. 89; Wells v. Smith, 2 Edw. Ch. 78; [Nevius v. Gourley, 95 Ill. 206.] But see
City Bank v. Smith, 8 Gill & J. 265, where it is said that equity will relieve against
penalties and forfeitures, when the matter admits of compensation, whether the con-
dition on which they depend be precedent or subsequent. [Bowser v. Colby, 1 Here,
109.]

(d) 2 Bl. Comm. 158; Preston on Abstracts of Title, ii. 185.
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as a contingent interest, on non-compliance, in & reasonable
time, with the condition. (¢) So, if land be given, on condition
that the public buildings of the parish be erected thereon, it has
been held to revert to the donor, if the seat of justice of the
parish be removed, under the sanction of an act of the legislature
passed subsequent to the grant. (§) Though an estate be con-
veyed, it passes to the grantee, subject to the condition, and laches
are chargeable upon the grantee, even though such grantee, or
his assignee, be an infant or feme covert, for non-performance of a
condition annexed to the estate. (¢) It is a general principle of
law, that he who enters for a condition broken, becomes seised
of his first estate: and he avoids, of course, all intermediate
charges and incumbrances. (d)

If the condition subsequent be followed by a limitation over to
a third person, in case the condition be not fulfilled, or there be
a breach of it, that is termed a conditional limitation. (¢) Words
of limitation mark the period which is to determine the estate;
but words of condition render the estate liable to be defeated in
the intermediate time, if the event expressed in the condition
arises before the determination of the estate, or completion of the
period described by the limitation. The one specifies the utmost
time of continuance, and the other marks some event, which, if
it takes place in the course of that time, will defeat the estate. (f)
The material distinction between a condition and a limitation
consists in this, that a condition does not defeat the estate,
although it be broken, until entry by the * grantor or his * 127
heirs; and when the grantor enters, he is in as of his former
estate. His entry defeats the livery made on the creation of the
original estate, and, consequently, all subsequent estates or re-
mainders dependent thereon. Conditions can only be reserved for
the benefit of the grantor and his heirs. A stranger cannot take
advantage of the breach of them. There must be an actual entry

(a) Hayden v. Stoughton, 6 Pick. 628.

(3) Police Jury v. Reeves, 18 Mart. (La.) 221 ; [Pickle v. McKissick, 21 Penn. St. 252.]

(c) Co. Litt. 248, b.; [Garrett v. Scouten, 8 Den. 834.]

(d) Perkins, sec. 840; Shep. Touch. by Preston, i. 121, 165; [Great Western Ry.
Co. v. Smith, 2 Ch. D. 286.]

(e) Pells v. Brown, Cro. Jac. 591; Holt, C.J., Page v. Hayward, 11 Mod. 61; Lord
Hardwicke, in Wigg v. Wigg, 1 Atk. 883; 2 Bl. Comm. 166; Doe v. Hawk, 2 East,
488 ; [Brattle S8quare Church v. Grant, 8 Gray, 142.]

(f) Shep. Touch. by Preston, i. 117; Preston on Estates, 1. 45, 49, 128, 129; [In
re Machu, 21 Ch. D. 838.]
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for the breach of the condition, or there must be, in the case of
non-payment of rent, an action of ejectment, brought as a sub-
stitute, provided by the statute of 4 Geo. II. c. 2, for the formal
reéntry at common law, and which provision on this point is
adopted in New York, (a) and in several of the other states which
have followed the English system. But it is in the nature of a
limitation to determine the estate when the period of the limita-
tion arrives, without entry or claim; and no act is requisite to
vest the right in him who has the next expectant interest. Were
it otherwise, the heir might defeat the limitation over, by refus-
ing to enter for breach of the condition. () To get rid of the
difficulty under the old rule of law, that an estate could not be
limited to a stranger upon an event which went to abridge or de-
termine the previously limited estate, a distinction was intro-
duced, in the case of wills, between a condition and a conditional
limitation, and which has been supposed to partake more of re-
finement and subtlety than of solidity. A conditional limitation
is of a mixed nature, and partakes of a condition and of a limi-
tation : asif an estate be limited to A. for life, provided that when
C. returns from Rome, it shall thenceforth remain to the use of B.
in fee; it partakes of the nature of a condition, inasmuch as it
defeats the estate previously limited ; and is so far a limitation,
and to be distinguished from a condition, that upon the
*128 contingency taking place the estate passes to the * stranger
without entry, contrary to the maxim of law, that a stranger
cannot take advantage of a condition broken.(a) These condi-
tional limitations, though not valid in the old conveyances at
(a) New York Revised Statutes, ii. 505, sec. 30.
(b) Co. Litt. 214, b, 218, a; 10 Co. 40, b; 2 Bl. Comm. 165; Preston on Estates,
i. 46-48; Shep. Touch. by Preston, i. 121 ; Den v. Hance, 6 Halst. 244. Mr. Justice
Wilde, in Fifty Associates v. Howland, [11 Met. 99,] says that Blackstone correctly lays
down the distinction between words of condition or conditional limitation.
(a) Batler’s note, 99, to Co. Litt. lib. 8; Stearns v. Godfrey, 16 Me. 1568. Douglas,
in a note to Doug. 766, thinks the distinction between a conditional limitation, and a
remainder, merely verbal ; but Fearne (Fearne on Remainders, 10-18) vindicates the
distinction, and relies on the authority of the case of Cogan v. Cogan, Cro. Eliz. 860.
Conditional limitations which are contingent remainders are limited to commence
when the first estate is, by its original limitation, to determine; but conditional limi-
tations, which are not remainders, are so limited as to be independent of the extent
and measure given to the first estate, and are to take effect upon an event which may
happen before the regular determination of the first estate, and so rescind it. This is

Mr. Fearne’s distinction ; but he is not clear and fortunate when he comes to illustrate
it by examples ; and they appear to be quite refined, and essentially verbal.
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common law, yet, within certain limits, they are good in wills and
conveyances to uses. (3)

There is this further distinction to be noticed between a condi-
tion annexed to an estate for years, and one annexed to an estate
of freehold, that in the former case the estate ipso facto ceases as
soon as the condition is broken ; whereas, in the latter case, the
breach of the condition does not cause the cesser of the estate,
without an entry or claim for that purpose.y! It was a rule of the
common law, that where an estate commenced by livery, it could
not be determined before entry. When the estate has, ipso facto,
ceased, by the operation of the condition, it cannot be revived
without a new grant; but a voidable estate may be confirmed,
and the condition dispensed with. (¢)

() Fearne on Remainders, 10, 391-393, 409, 410. In Lady Ann Fry’s Case,
1 Vent. 199, Sir Matthew Hale said, the point was too clear for argument ; and that
though the word “ condition”” be used, yet, limiting a remainder over made it a limita-
tion. If there be no limitation over of the estate upon a breach of the condition
annexed, it is not a conditional limitation, but an estate upon a condition subsequent
at the common law, and the heir must enter for a breach of the condition. The New
York Revised Statutes, i. 725, sec. 27, declare, that a remainder may be limited on a
contingency, which, in case it should happen, will operate to abridge or determine
the precedent estate ; and every such remainder shall be construed a conditional limi-
tation, and shall have the same effect as such a limitation would have by law. An
able writer in the American Jurist, xi. 61, says, that those words were merely declara-
tory of the common law, which is, that a remainder whether termed such, or a contin-
gent limitation, or improperly, as in the statute, a conditional limitation, takes effect
on the happening of a contingent event which puts an end to the precedent estate.
[Mayor, &c. of New York v. Stuyvesant, 17 N. Y. 84.]

(c) Co. Litt. 215, a; Pennant’s Case, 3 Co. 64; Preston on Abstracts of Title, iii.
897. This distinction between leases for years and for life no longer prevails, In
relation to leases for years as well as for life, the cause of forfeiture only renders the
lease void as to the lessee, and it may be affirmed by the lessor, and the rights and
obligations of both parties will in that case continue. The courts will not so construe
the contract as to enable the lessee to put an end to it at pleasure, by his own improper
conduct. Clark v. Jones, 1 Den. 616. Mr. Preston says, that every limitation which
is to vest an interest on a contingency, or upon an event which may or may not
happen, is a conditional limitation. A contingent remainder is a conditional limitation ;
and estates which have their operation by resulting or springing use, or by executory
devise, and are to commence on an event, are all raised by conditional limitations.
It is the uncertainty of the happening of the event that distinguishes an absolute
limitation from a conditional limitation, or a limitation upon contingency. Though
all contingent interests are executory, yet all executory interests are not contingent.
Preston on Estates, i. 40, 41, 63. Mr. Preston here confounds conditional and con-
tingent limitations ; but Lord Mansfleld, in Buckworth v. Thirkell, 8 Bos. & P. 652,
note, (8. c.) 1 Coll. Jurid. 247, marked the distinction, and said there might be a limi-
tation depending on a contingency, without any condition in it.

y! Kenner v. American Contract Co., 9 Bush, 202.
. [187]
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*129  * A collateral limitation is another refinement belonging
to this abstruse subject of limited and conditional estates.
It gives an interest for a specified period, but makes the right of
enjoyment to depend on some collateral event, as a limitation of
an estate to a man and his heirs, tenants of the manor of Dale, or
to a woman during widowhood, or to C. till the return of B. from
Rome, or until B. shall have paid him twenty pounds. The event
marked for the determination of the estate is collateral to the
time of continuance. These superadded clauses of qualification
give to the estate a determinable quality ; and, as we have already
seen in a former lecture, (a) if the estate be one of inheritance,
it is distinguished, as a qualified, base, or determinable fee. The
estate will determine as soon as the event arises, and it never can
be revived. (3)
Conditions subsequent are not favored in law, and are con-
strued strictly, because they tend to destroy estates ; and the rig-
orous exaction of them is a species summum jus, and in
*130 many cases hardly reconcilable with conscience. (¢) *If
the condition subsequent be possible at the time of mak-
ing it, and becomes afterwards impossible to be complied with,
either by the act of God, or of the law, or of the grantor; or if it
be impossible at the time of making it, or against law, the estate
of the grantee, being once vested, is not thereby devested, but
becomes absolute. (a) y* So, if the condition be personal, as that

(a) Lect. liv.

(b) Poole v. Nedham, Yelv. 149; Baldwin & Cock’s Case, 1 Leon. 74 ; Preston on
Estates, i. 43, 44, 49, 50; [Leonard v. Burr, 18 N. Y. 96.]

(c) Co.Litt. 206, b, 219,b; 8 Co. 90, b.

(a) Co. Litt. 208, a, 208, b; 2 Bl. Comm. 156 ; Parker, C.J., in Mitchell ». Reynolds,
1 P. Wms. 189; Lord Chief Justice Treby, in Cary v. Bertie, 2 Vern. 339; [Doe dem.
Anglesea v. Rugeley, 6 Q. B. 107, 114; Martin v. Ballou, 13 Barb. 119.]

y! Void Conditions. — A condition sub-
sequent which is in general restraint of
marriage is invalid as to personalty, as
to realty directed to be converted into
personalty, and as to mixed funds. Bel-
lairs v. Bellairs, 18 L. R. Eq. 510; Duddy
v. Gresham, 2 L. R. Ir. 442. But if real
estate alone is involved and there is
no intention to restrain marriage, or
in any case if the restraint is only as to
a special class, or is of a second marriage,
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the condition will be valid. Jenmer v.
Turner, 16 Ch. D. 188; Jones v. Jones,
1 Q. B.D. 279; Allen v, Jackson, 1 Ch. D.
899. See Randall v. Marble, 69 Me. 810.
With Allen v. Jackson compare Duddy v.
Gresham, supra. A condition in partial
restraint of alienation has been held valid.
In re Macleay, 20 L. R. Eq. 186. A con-
dition that land shall not be used for a
specified purpose was held valid in Cow-
ell v. Springs Co., 100 U. 8. 55. Where
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the lessee shall not sell without leave, the executors of the lessee,
not being named, may sell without incurring a breach. () A
court of equity will never lend its aid to devest an estate for the
breach of a condition subsequent. The cases, on the contrary,
are full of discussions, how far chancery can relieve against sub-
sequent conditions. The general rule formerly was, that the
court would interfere, and relieve against the breach of a condi-
tion subsequent, provided it was a case admitting of compensation
it damages. (¢) But the relief, according to the modern English
doctrine in equity, is confined to cases where the forfeiture has
been the effect of inevitable accident, and the injury is capable of
8 certain compensation in damages. (d) In the case of Hill v.
Barelay, (¢) Lord Eldon said, relief might be granted against the
breach of a condition to pay money, but not where anything else
was to be done; and he insisted, that where the breach of the
condition consisted of acts of commission, directly in the face of
it, as by assigning a lease without license, and the law had ascer-
tained the contract, and the rights of the parties, a court

of equity could not interfere. * A court of equity cannot *131
control the lawful contracts of parties, or the law of the

land.

Conditions are not sustained when they are repugnant to the
nature of the estate granted, or infringe upon the essential enjoy-
ment and independent rights of property, and tend manifestly to
public inconvenience. A condition annexed to a conveyance in
fee, or by devise, that the purchaser or devisee should not alien,
is unlawful and void. The restraint is admitted in leases for life
or years, but it is incompatible with the absolute right appertain-

(5) Dyer, 66, s, pL 8; Moore, 11, pl. 40; [Kellam r. Kellam,2 P.& H. (Va.) %57

(¢) Popham v. Bampfield, 1 Vern. 83.

(d) Rolfe v. Harris, 2 Price, 207, note ; Bracebridge ». Backiey, . 2 ; City Bank
v. Smith, 3 Gill & J. 265; Jeremy’s Eq. Jur. 476; Schermerhors ». Kegus, 1 Den.
450.
(e) 18 Ves. 66.

the condition is that the devisee is to do ditiom is remdered impossilile by the tes
some act, ignorance on his part of the tator himself it will cense to be opevative.
condition will not prevent its operstion. Jones s.C. & 0. Ry. Co., 14 W. Va_51+4 ;
Astley v. Earl of Eseex, 18 L. R. Eq. 230; Yates s. University College, 7 I. K. 1
In re Hodge’s Legacy, 16 L. R.Eq 92 L 438. See alo Both v. Meyer, 74
Comp. Murphy v. Broder, 9 Ir. R.C.L. L T.125; L P. & C. Ry. Co. ¢. Hood,
123. Bat where performance of the con- Ind 580.
{139]
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ing to an estate in tail or in fee. () ! If the grant be upon the
condition that the grantee shall not commit waste, or not take

(a) In a bequest to a daughter, with a proviso that if she attempted to sell or
dispose of it, it should be void, the restriction was held to be void. Newton v. Reid,
4 Sim. 141. A restraint upon alienation in cases of leases in perpetuity, with a reserva-
tion of rent, and with covenants and conditions annexed, is tolerated and held valid

in law. Vide supra, 124.

1 Restraints on Alienation.— A simple
proviso against alienation annexed to a
life estate was held to be void in Brandon
v. Robinson, 18 Ves. 429; 1 Rose, Cas. in
Bank. 197; post, 811, n. (b). This case is
explained in Rochford v. Hackman, infra,
as decided on the ground that there was
no proviso determining the life interest
on the happening of the event sought to
be prevented ; and it is clear on general
principles that a mere prohibition against
alienating a definite estate during its con-
tinuance is nugatory, Renaud v. Tour-

x1 There is no doubt that if property
is 80 left in trust that it is optional with
the trustee whether to pay to a given per-
son or not, such person obtains no alien-
able interest, and none which can be
availed of by his creditors. Gray, Re-
straints on Alienation, §§ 166, 167 ; Hall
v. Williams, 120 Mass. 844; Foster v.
Foster, 133 Mass. 179 ; Nichols v. Eaton, 91
U. S. 7186;; Wetmore v. Truslow, 51 N. Y.
838. The English law, as stated in the
note, does not go beyond this. In this
country the decisions are conflicting. It
seers that a provision that an equitable
fee shall not be subject to the claims of
creditors is invalid. Taylor v. Harwell,
656 Ala. 1; Gray v. Obear, 54 Ga. 281.
But see 8. c. 59 Ga. 676; Keyser’'s App.,
657 Penn. St. 236. See also Daniels v. El-
dredge, 126 Mass. 366. But it has been
held that a provision that an equitable
life estate shall not be alienable or subject
to the claims of creditors is valid, even
where the trustee has no discretion as to
payment. Broadway Nat. Bank v. Adams,
183 Mass. 170; Overman’s App., 88 Penn.
St. 276 ; Ashurst’s App., 77 Penn. 8t. 464.
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angeau, L. R. 2 P. C. 4; [Turley v. Mas-
sengill, 7 Lea, 858; Anderson v. Cary, 86
Ohio St. 508; McCleary v. Ellis, 64 Iowa,
811; Mandlebaum v. McDonnell, 29 Mich.
78; In re Wolstenholme, 48 L. T. 752;])
Davidson v. Chalmers, 33 Beav. 6563;
although there are American cases which
go far towards sustaining such prohibi-
tions, Rife v. Geyer, 69 Penn. St. 8908 ;
White v. White, 80 Vt.388.z1 But a limi-
tation over on alienation, bankruptcy, &c.,
of one entitled to a life interest, is very
common, and is valid by the English

And such has been declared to be the law
in a dictum of Miller, J., in Nichols v.
Eaton, 91 U. 8. 716, 726, which dictum
has been cited in several cases where the
point was not really involved. Wallace
v. Campbell, 63 Tex. 229 ; Morriss v. Mor-
riss, 33 Gratt. 61, 73. In Massachusetts,
the rule was held not to extend to a case
where a person created a trust for her
own benefit, with a provision that it should
not be liable for her debts. Pacific Bank
v. Windram, 1388 Mass. 176. The rule as
established in Pennsylvania has been
looked upon there with regret. See
Agnew, C. J., in Overman’s App., supra.
Upon principle, there would seem to be no
ground upon which a testator can, by an
arbitrary provision, take away the natural
incidents of an estate granted; and the
true question in every case would seem
to be as to the extent of the rights of the
cestui. Gray, Restraints on Alienation,
passim; Hardenburgh v. Blair, 30 N. J.
Eq. 42; Hooberry v. Harding, 10 Lea,
892, overruling as to this point 8. c. 8
Tenn. Ch. 677. See also 10 Am. L. R
501,
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the profits, or his wife not have her dower, or the husband his
curtesy, the condition is repugnant and void, for these rights are

law. Rochford r. Hackman, 9 Hare, 475;
21 L.J.n.8.Ch.511; 10 Eng. L. & Eq. 64;
Craven v. Brady, L. R. 4 Ch.2968; White
v. Chitty, L. R. 1 Eq. 872; Cox v. Fon-
blanque, L. R. 6 Eq.482; Oldham v. Old.
ham, L. R. 3 Eq. 404; Roffey ». Bent, ib.
759 ; | Ancona v. Waddell, 10 Ch. D.157.]
A clause of cesser would be equally effect-
usl. Rochford ». Hackman, supra : Joel »v.
Mills, 3 Kay & J. 458, 468; [In re Throck-
morton, 7 Ch. D. 146. Contra where a fee
is granted. In re Machu, 21 Ch. D. 888.]
A most comprehensive clause will be
found in many of the above cases, the gen-
eral intent of which has been said to be
that the gift is to be for the personal enjoy-
raent of the beneficiary, and if that person-
al enjoyment is not to be had by reason of
the bankruptcy,alienation,or any other act
or omission by which the property would
be vested in any other person or persons,
then the forfeiture takes effect ; but if not,
it does not take effect. Trappes v. Mere-
dith, L. R. 9 Eq. 229, 232; [7 L. R. Ch.248.]

When, however, a fee, or an absolute
interest in personalty is given, an exec-
utory devise over upon alienation by
mortgage, flne, or recovery, is void.
Ware v. Cann, 10 B. & C.433; Bradley v.
Peixoto, Tud. L. C. on R. P., 3 Ves. 824;
Attwater v. Attwater, 18 Beav. 830.23
In order to give a person the whole benefit
of a fund, and at the same time secure the
corpus against the donee’s creditors, as

2% In Shaw ». Ford, 7 Ch. D. 669, two
exceptions are stated to the rule that
an estate given by will may be defeated
by the happening of any event, viz.:
(1) *“that any executory devise, defeat-,
ing or abridging an estate in fee by
altering the course of its devolution,
which is to take effect at the moment
of devolution and at no other time, is
bad;” (2) “that any executory devise
which is to defeat an estate, and which
is to take effect on the exercise of any

well as his own acts, it should be given to
a trustee, with discretionary power to give
or withhold it, and what remains unapplied
at the decease or bankruptcy of the bene-
ficiary should be limited over. Without
the latter provision bankruptcy has been
held to determine the discretion of the
trustee, so that the fund passed to the as-
signee. Piercy v. Roberts, 1 My. & K. 4;
Hayes & Jarm. on Wills, 7th ed. 199, note
to Prec. XII. Even with such a limita-
tion over, if the fund is to be applied after
bankruptcy to the support of the bank-
rupt and his family, his assignees will
take the surplus over a reasonable sup-
port for his family, so far as the benefit
derived by the bankrupt is capable of
severance. Kearsley v. Woodcock, 8 Hare,
185; Wallace v. Anderson, 18 Beav. 533 ;
Carr v. Living, 28 Beav. 644; Lord v.
Bunn, 2 Younge & Coll. C. C. 98; Re Coe’s
Trust, 4 Kay &J.199; Bramhall . Ferris,
14 N. Y. 41. But see White v. White, 30
Vt. 338; Rife v. Geyer, 69 Penn. St. 393.
The peculiar case of married women
has been considered ii. 170,n.1. The ex-
ception as to charities will be found post,
288, n. 1, on the rule against perpetuities,
which is there shown to have a somewhat
different scope from the prohibition of in-
definite restraints on alienation. Another
exception to the rule has been held to ex-
ist in the case of pews. French ». Old
South Society in Boston, 106 Mass. 479,

of the rights incident to that estate, is
void.” The right to alienate and to hold
without alienating being both incident to
an estate, it follows that a devise over,
either upon alienation or upon non-al-
ienation, is void. The existence of the
first exception is denied in Gray on Re-
straints on Alienation, § 63. But the
second exception is thought to furnish
the most satisfactory ground which has
been stated for the rule that a devise over
upon intestacy is bad. Ib. §§ 64-74.
[141]
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inseparable from the estate in fee. (5) Nor could a tenant in tail,
though his estate was originally intended as a perpetuity, be re-
strained by any proviso in the deed creating the estate, from suf-
fering a common recovery. (¢) Such restraints were held by Lord
Coke to be absurd, and repugnant to reason and to * the freedom
and liberty of freemen.” The maxim which he cites contains a
just and enlightened principle worthy of the spirit of the English
law in the best ages of English freedom ; tniquum est ingenuis
hominibus non esse liberam rerum suarum alienationem.(d) 1If,
however, a restraint upon alienation be confined to an individual
named, to whom the grant is not to be made, it is said by very
high authority (¢) to be a valid condition. But this case falls
within the general principle, and it may be very questionable
whether such a condition would be good at this day. In
*132 Newkirk v. Newkirk, (f) the * court looked with a hostile
eye upon all restraints upon the free exercise of the inher-
ent right of alienation belonging to estates in fee; and a devise
of lands to the testator’s children, in case they continue to inhabit
the town of Hurley, otherwise not, was considered to be unreason-
able, and repugnant to the nature of the estate.
If it be doubtful whether a clause in a deed be a covenant or
a condition, the courts will incline against the latter construction ;
for a covenant is far preferable to the tenant. If a condition be
broken, the landlord may indulge his caprice, and even malice,
against the tenant, without any certain relief; but equity will
not enforce a covenant embracing a hard bargain; and, at law,
there can be no damages without an injury. (a) Whether the
words amount to a condition, or a limitation, or a covenant, may
be matter of construction, depending on the contract. The in-
tention of the party to the instrument, when clearly ascertained,
is of controlling efficacy; though conditions and limitations are
not readily to be raised by mere inference and argument. ()

(5) Mildmay’s Case, 8 Co. 40; Litt. sec. 860; Co. Litt. 206, b, 223, a; Stukeley v.
Butler, Hob. 168; Lord Kenyon, 8 T. R. 61.

(¢) Mary Portington’s Case, 10 Co. 42, a. (d) Co. Litt. 223, a.

(e) Litt. sec. 861; Co. Litt. 228. (/) 2 Caines, 346.

(a) Best, Ch. J., in Doe v. Phillips, 9 Moore, 46. If words, both of covenant and
condition, be used in the same instrument, both are allowed to operate. Bayley, J.,
in Doe v. Watt, 8 B. & C. 808.

(5) Berkley ». Pembroke, Moore, 708; Cro. Eliz. 384; Argument of Pollexfen, in
Carpenter v. Smith, Pollexf.70. The words usually employed in creating a condition

[142]



LECT. LVIL] OF REAL PROPERTY. *138

The distinctions on this subject are extremely subtle and arti-
ficial ; and the construction of a deed, as to its operation and
effect, will after all depend less upon artificial rules than

upon the application of good sense and * sound equity to *133
the object and spirit of the contract in the given case. A
tender of performance at the day will save a condition, and if the
tender be refused, the land may be discharged, as in the case of
a mortgage, while the debt remains. (a)!

are, upon condition ; and this, says Lord Coke, is the most appropriate expression ; or
the words may be, so that ; provided ; if it shall happen, &c. The apt words of limita-
tion are, while; s0 long as; until; during, &. The words provided always, may, under
the circumstances, be taken as a condition, or as a limitation, and sometimes as a
covepant. Litt. sec. 825-330; Co. Litt. 208, a, b; Mary Portington’s Case, 10 Co.
41, b, 42, 8; Lord Cromwell’s Case, 2 Co. 60; Bacon’s Abr. tit. Conditions, H.;
[Vanatta ». Brewer, 32 N. J. Eq. 268.]

(a) Litt. sec. 838; Co. Litt. 209, b; Jackson v. Crafts, 18 Johns. 110 ; Swett v. Horn,
1N. H. 332.

1 See 104, n. 1, (d).
[143]
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LECTURE LVIIL
ON THE LAW OF MORTGAGE.

A MORTGAGE is the conveyance of an estate, by way of pledge
for the security of debt, and to become void on payment of it.
The legal ownership is vested in the creditor ; but, in equity, the
mortgagor remains the actual owner, until he is debarred by his
own default, or by judicial decree.

There is no branch of the law of real property which embraces
a greater variety of important interests, or which is of more prac-
tical application. The different, and even conflicting views, which
were taken of the subject by the courts of law and of equity, have
given an abstruse and shifting character to the doctrine of mort-
gages. But the liberal minds and enlarged policy of such judges
as Hardwicke and Mansfield gave expansion to principles, tested
their soundness, dispersed anomalies, and assimilated the law of
the different tribunals on this as well as on other heads of juris-
prudence. The law of mortgage, under the process of forensic
reasonings, has now become firmly established on the most rational
foundations.

In the examination of so extensive a title, I shall endeavor to
take a just and accurate, though it must necessarily be only a very
general view of the subject, under the following heads : —

1. Of the general nature of mortgages :

2. Of the mortgagor’s estate and equity of redemption:

8. Of the estate and rights of the mortgagee :

4. Of foreclosure.

1. Of the General Nature of Mortgages. — (1.) Different Kinds of
Mortgages. — The English law of mortgages appears to have been
borrowed, in a great degree, from the civil law ; and the Roman
hypotheca corresponds very closely with the description of a mort-
gage in our law. The land was retained by the debtor, and the
creditor was entitled to his actio hypothecaria, to obtain possession
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of the pledge, when the debtor was in default; and the debtor
had his action to regain possession, when the debt was paid, or
satisfied out of the profits, and he might redeem at any time before
asale. (a) The use of mortgages is founded on the wants and
convenience of mankind, and would naturally follow the progress
of order, civilization, and commerce. In the time of Glanville,
the mortgage of lands, as security for a loan, was in use, though,
during the feudal ages, it was doubtless under the same check as
the more absolute alienation of the fee ; and both the alienation
and mortgage of land were permitted only with the concur-

rence ®of the lord. (a) The English books distinguish *137
between a vadium vivum and vadium mortuum. The first

is when the creditor takes the estate to hold and enjoy it, without
any limited time for redemption, and until he repays himself out
of the rents and profits. In that case, the land survives the debt ;
and, when the debt is discharged, the land, by right of reverter,
returns to the original owner. In the other kind of mortgage,
the fee passed to the creditor, subject to the condition of being
defeated, and the title of the debtor to be resumed, on his dis-
charging the debt at the day limited for the payment ; and if he
did not, then the land was lost, and became dead to him for

(a) Mr. Butler is of opinion that mortgages were introduced less upon the model
of the Roman pignus, or hypotheca, than upon the common-law doctrine of conditions.
But, upon a view of the Roman hAypotheca, it is impossible to withhold our belief,
that the English law of mortgages, taken in its most comprehensive sense, was essen-
tially borrowed from the civil law. Thus, in the Roman law, the mortgage could be
held as security for further advances (Code, 8. 27. 1), and a covenant that the mort-
gage should be forfeited absolutely on a default was void. Code, 8. 35. 8. So, a
mortgagor was entitled to due notice and opportunity to redeem, before his right was
extinguished ; and the pledge could not be sold without a protracted notice, or judi-
cial decree. Code, 8. 28. 4; ib. 84. 8, sec. . The mortgagee was allowed to tack
subsequent debts, in the case of the mortgagor seeking redemption, though this was
not permitted to the extent of impairing the rights of intermediate incumbrancers.
Dig. 20. 4. 3; ib. 20. 4. 20; Code, 8. 27. 1. See Story’s Comm. on Eq. Jur. ii. 276,
pote. The analogy might be traced in other important particulars. See Pothier’s
Pandect Justiniane, lib. 27, and Dict. du Digeste, par Thevénot-Dessaules, tit.
Hypotheque, passim. In Dr. Browne’s View of the Civil Law, i. 200-210, the general
features of similitude between the Roman Aypotheca and the English mortgage are
strongly delineated. In Burge’s Comm. on Colonial and Foreign Laws, vol. ii.
164-248, there is a full and instructive view of the law of mortgages, under the
Roman civil law, and the law of those modern nations which have adopted the civil
law; and such a view gives us a profound impression of the wisdom, refinement, and
Justice of the property regulations of the Roman law.

(a) Glanville, 1ib. 10, c. 8. Nulli liceat feudum vendere vel pignorare sine per-
wissione illius domini. Feud. lib. 2, tit. 66.

voL. 1v.— 10 [ 145 ]



*138 OF REAL PROPERTY. [Parr v

ever. () This latter kind of mortgage is the one which is gen-
erally in use in this country. The Welsh mortgages, which are
very frequently mentioned in the English books, though they
have now entirely gone out of use, resembled the vivum vadium
of Coke, or the mortuum vadium of Glanville ; for though in them
the rents and profits were a substitute for the interest, and the
land was to be held until the mortgagor refunded the principal ;
yet, if the value of the rents and profits was excessive, equity
would, notwithstanding any agreement to the contrary, decree an

account. (¢) :
*138  (2.) Of the Pledge and Mortgage of Chattels. — *® There is

material distinction also to be noticed between a pledge and
a mortgage. A pledge, or pawn, is a deposit of goods redeemable
on certain terms, and either with or without a fixed period for re-
demption. Delivery accompanies a pledge, and is essential to its
validity. The general property does not pass, as in the case of a
mortgage, and the pawnee has only a special property. (a) If no

(b) Co. Litt. 205, a; 2 Bl. Comm. 157.

(c) Fulthorpe v. Foster, 1 Vern. 476. The Welsh mortgage, under its strict con-
tract, without any mitigation of its severity in equity, was analogous to the contract
termed antichresis in the Roman law. Dig. 20. 1. 11. 1. It was likewise analogous
to the mortgage of lands in the age of Glanville; and he gives to a mortgage, by
which the creditor was to receive the rents and profits during the detention of the
debt, without account and without applying them to reduce it, the name of mortuum
vadium. It was a hard and unconscientious, but a lawful contract ; and Glaaville,
with primeval frankness and simplicity, does not scruple to condemn it as unjust,
while he admits it to be lawful: injusta est et honesta. Glanv. lib, 10, c. 6, 8. The
French Code Civil, n. 2085, has adopted the Roman antichresis, with this mitiga-
tion, that the rents and profits are to be applied to keep down the interest, and
the surplus, if any, to extinguish the principal. Under the Civil Code of Louisiana,
taken from the Code Napoleon, there are two kinds of pledges: the pawn, when
a movable is given as security, and the antichresis, when the security given con-
sists in immovables or real estate. Under the latter the creditor acquires the right
to take the rents and profits of the land, and to credit, annually, the same to the
interest, and the surplus to the principal of the debt, and is bound to keep the es-
tate in repair,and to pay the taxes. Upon default upon the part of the debtor, the
creditor may prosecute the debtor, and obtain a decree for selling the land pledged.
Civil Code, art. 3143-8148. Livingston v. Story, 11 Peters, 351. Judge Ruffin, in
Poindexter ». M'Cannon, 1 Dev. Eq. (N. C.) 877, speaks in indignant terms of the
vadium vivum: “No mortgagee or mortgagor ever yet made a contract, upon which
the possession was to change immediately, unless it were the veriest grinding bargain
that could be driven with a distressed man, who had no way to turn.”

(a) Thompson v. Dolliver, 182 Mass. 103. In the Roman law, the pignus, pledge,
or pawn, answered to a pledge of movables in the common law, and possession was
requisite. But the kypotheca answered to a mortgage of real estate, where the title
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time of redemption be fixed by the contract, the pawnor may
redeem at any time; and though a day of payment be fixed, he
may redeem after the day. He has his whole lifetime to redeem,
provided the pawnee does not call upon him to redeem, as he has
a right to do at any.time, in his discretion, if no time for redemp-
tion be fixed ; and if no such call be made, the representatives of
the pawnor may redeem after his death. (6) As early as the time
of Glanville, these just and plain principles of the law of pledges
were essentially recognized; and it was declared, that if the
pledge was not redeemed by the time appointed, the creditor
might have recourse to the law, and compel the pawnor to redeem
by a given day, or be forever foreclosed and barred of his right.
And if no time of redemption was fixed, the creditor might call
upon the debtor at any time, by legal process, to redeem or lose
his pledge. (¢) The distinction between a pawn and mortgage
of chattels is equally well settled in the English and in the Amer-
ican law; and a mortgage of goods differs from a pledge or pawn
in this, that the former is a conveyance of the title upon condi-
tion, and it becomes an absolute interest at law, if not redeemed
by a given time, and it may be valid in certain cases with-

out actual delivery. (d) According to the civil law, *a *139
pledge could not be sold without judicial sanction, unless

there was a special agreement to this effect ; and this is, doubtless,
the law at this day in most parts of Europe. The French Civil
Code has adopted the law of Constantine, by which even an
agreement at the time of the original contract of loan, that if the
debtor did not pay at the day, the pledge should be absolutely
forfeited, and become the property of the [creditor], was declared
to be void. (a) While on this subject of pledges, it may be proper

to the thing might be acquired without possession. Inst. 4. 6. 7; Dig. 13. 7. 35.
Vide supra, ii. 677, n.

(5) Bro. Abr. tit. Pledges, pl. 20, tit. Trespass, pl. 271; Burnet, J., in Ryall ».
Rowles, 1 Ves. Sen. 858, 369; Mores v. Conham, Owen, 123; Ratcliff v. Davis,
1 Balst. 29; Cro. Jac. 244; Yelv. 178, 8. c.; Com. Dig. tit. Mortgage by Pledge of
Goods, b; Demandray v. Metcalf, Prec. in Ch. 419; Vanderzee v. Willis, 8 Bro.C. C.
21; Perry r. Craig, 3 Mo. 616. (c) Glanville, lib. 10, c. 6, 8.

(d) The Master of the Rolls, in Jones ». Smith, 2 Ves. Jr. 378; Powell on
Mortgages, 3; Barrow v. Paxton, 6 Johns. 2568; Brown v. Bement, 8 id. 96; M’Lean
r. Walker, 10 id. 471; Garlick v. James, 12 id. 146; Wilde, J., in 2 Pick. 610; Haven
r. Low, 2 N. H. 13; De Lisle v. Priestman, 1 Browne (Penn.), 176; Langdon v. Buel,
9 Wend. 80; Gifford v. Ford, b Vt. 682.

(a) Inst. lib. 2, tit. 8, sec. 1; Vinnii, Com. b. t.; Code, 8. 36. 3; Perezius on the
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further to observe, that the pawnee, by bill in chancery, may bar
the debtor's right of redemption, and have the chattel sold. This
has frequently been done in the case of stock, bonds, plate, or
other personal property pledged for the payment of debt. () But
without any bill to redeem, the creditor, on a pledge or mortgage
of chattels, may sell at auction, on giving reasonable opportunity
to the debtor to redeem, and apprising him of the time and place
of sale; and this is the more convenient and usual practice. (¢) y!
While the debtor’s right in the pledge remains unextinguished, his
interest is liable to be sold on execution ; and the purchaser, like
any other purchaser or assignee of the interest of the pawnor, suc-
ceeds to all his rights, and becomes entitled to redeem. (d)

* The law of pledges shows an accurate and refined sense
of justice; and the wisdom of tho provisions by which the
interests of the debtor and creditor are equally guarded, is to be
traced to the Roman law, and shines with almost equal advan-
tage, and with the most attractive simplicity, in the pages of
Glanville.

It forms a striking contrast to the common-law mortgage of the
freehold, which was a feoffment upon condition, or the creation
of & base or determinable fee, with a right of reverter attached to
it. The legal estate vested immediately in the feoffee, and a mere
right of reéntry, upon performance of the condition, by payment
of the debt strictly at the day, remained with the mortgagor and
his heirs, and which right of entry was neither alienable nor devis-
able. If the mortgagor was in default, the condition was for-

*140

Code, ii. 62, tit. 84, sec. 4, 5, p. 63, sec. 8; Bell’s Comm. on the Law of Scotland, ii
22, 5th ed.; Merlin’s Répertoire, art. Gage; Code Civil, art. 2078; Institutes of the
Laws of Holland, by J. Vander Linden, transiated by J. Henry, Esq., 180.

(b) Kemp v. Westbrook, 1 Ves. Sen. 278; Demandray v. Metcalf, Prec. in Ch.
419; Vanderzee v. Willis, 8 Bro. C. C. 21.

(¢) Tucker v. Wilson, 1 P. Wms. 261; 1 Bro. P. C. 494, ed. 1784; Lockwood n.
Ewer, 2 Atk. 308; Hart v. Ten Eyck, 2 Johns. Ch. 100; Johnson v. Vernon, 1 Bailey
(S. C.), 627; Perry v. Graig, 8 Mo. 518. See supra, ii. 682.

(d) Kemp v. Westbrook, 1 Ves. Sen. 278. New York Revised Statutes, ii. 366,
sec. 20. See supra, 1i. 577-585, on the doctrine of pledging.

y! A pledgee of commercial paper has in Potter v. Thompson, 10 R. 1. 1. See,

no such right, it being his duty to hold

and collect. Joliet Iron Co. v. Scioto,

&c. Co., 82 Ill. 548; Whitteker v. Charles-

ton Gas Co., 16 W. Va. 717. But it was

held that such right existed after maturity
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generally, Jones on Pledges, § G561 ef seq.
If the property is divisible, the pledgee has
no right to sell more than sufficient to pay
his debt. Fitzgerald v. Blocher, 32 Ark.
742. )
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feited, and the estate became absolute in the mortgagee, without
the right or the hope of redemption. (a¢) So rigorous a doctrine,
and productive of such forbidding, and, as it eventually proved,
of such intolerable injustice, naturally led to exact and scrupulous
regulations concerning the time, mode, and manner of perform-
ing the condition, and they became all important to the mortga-
gor. The tender of the debt was required to be at the time and
place prescribed ; and if there was no place mentioned in the
contract, the mortgagor was bound to seek the mortgagee, and a
tender upon the land was not sufficient. (6) If there was no
time of payment mentioned, the mortgagor had his whole life-
time to pay, unless he was quickened by a demand; but if he
died before the payment, the heir could not tender and save the
forfeiture, because the time was passed. (¢) If, however, the
money was declared to be payable by the mortgagor, or Ais heirs,
then the tender might be made by them at any time indefinitely
after the mortgagor’s death, unless the performance was bastened
by request ; and if a time for payment was fixed, and the mort-
gagor died in the mean time, his heir might redeem, though he
was not mentioned, for he had an interest in the condi-

tion. (d) *If the representatives of the mortgagee were * 141
mentioned in the feoffment, whether they were heirs,
executors, or assignees, the payment could rightfully be made to
either of them. (a)

(8.) The Defeasance. — The condition upon which the land is
conveyed is usually inserted in the deed of conveyance, but the
defeasance may be contained in a separate instrument; and if
the deed be absolute in the first instance, and the defeasance be
executed subsequently, it will relate back to the date of the prin-
cipal deed, and connect itself with it, so as to render it a security
in the nature of a mortgage. The essence of the defeasance is,

(a) Litt. sec. 332.

(%) Co. Litt. 210, b. (c) Litt. sec. 337.

(d) The Lord Cromwell’s Case, 2 Co. 79; Litt. sec. 334; Co. Litt. 208, b.

(a) Goodall’'s Case, 5 Co. 96; Co. Litt. 210. This case of Goodall, and Wade's
Case, 5 Co. 114, are samples of the discussions 6n what was, in the time of Lord
Coke, a very momentous question, whether the absolute forfeiture of the estate
kad or had not been incurred by reason of non-payment at the day. Such a ques-
tion, which would now be only material as to the costs, was in one of those cases
decided, on error from the K. B., after argument and debate, by all the judges
of England.
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that it defeats the principal deed, and makes it void if the con-
dition be performed. In order, however, to render the deed a
security against subsequent purchasers and mortgagees, it is neces-
sary that the deed and defeasance should be recorded together.
An omission to bave the defeasance registered would operate to
make the estate, which was conditional between the parties,
absolute against every person but the original parties and their
heirs. (6) The practice of placing the conveyance in fee
* 142 and * the condition or defeasance which is to qualify it, in
separate instruments, is liable to accidents and abuse, and
may be productive of injury to the mortgagor ; and the Court of
Chancery has frequently, and very properly, discouraged such
transactions. (a) This must more especially be productive of
hazard to the rights of the mortgagor, in those states where the
powers of a court of equity are very sparingly conferred, and where
the character of an instrument of defeasance is to be determined
npon the strict technical principles of the common law, and must
take effect concurrently with the deed, as part of the one and the
same transaction. ()
In equity, the character of the conveyance is determined by
the clear and certain intention of the parties ; and any agreement
in the deed, or in a separate instrument, showing that the parties

(8) Dey v. Dunham, 2 Johns. Ch. 182; New York Revised Statutes, i. 766; Har-
rison v. The Trustees of Phillips’ Academy, 12 Mass. 466; Blaney v. Bearce,
2 Greenl. 132; Wright v. Bates, 13 Vt. 341. The words of the New York statute
are, that if a deed appears, by a separate instrument, to have been intended as a
mortgage, it shall be deemed a mortgage ; and the grantee shall not derive any advan-
tage from the recording of it, unless the defeasance be also recorded, and at the same
time. [Stoddard v. Rotton, 6 Bosw. 878.] In Pennsylvania, upon a similar point, it
has been decided that if the separate defeasance be not recorded, the absolute deed
is to be considered as an unrecorded mortgage, and postponed, according to the rule
in that state in such cases, to a subsequent judgment creditor. Friedley v. Hamilton,
17 Serg. & R. 70.

(a) Lord Talbot, in Cotterell v. Purchase, Cases Temp. Talbot, 89; Baker v.
Wind, 1 Ves. Sen. 160. In New Hampshire this evil is gnarded against by statate of
July 8, 1829, which declared that no estate in fee should be defeated or incumbered
by any agreement or writing of defeasance, unless the same be inserted in the con-
veyance as part thereof. But though such an absolute deed, accompanied with a
bond to reconvey on payment of a loan, be void as against the creditors of the
grantor, yet the agreement constitutes a secret trust, which might, perhaps, be
enforced in equity as between the parties. Tifft v. Walker, 10 N. H. 150.

(») Lund v. Lund, 1 N. H. 39; Bickford v. Daniels, 2 id. 71; Runlet v. Otis, ib. 167;
Erskine v. Townsend, 2 Mass. 493; Kelleran v. Brown, 4 id. 443; Stocking v. Fair-
child, 6 Pick. 181; Newhall ». Burt, 7 Pick. 167.
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intended that the conveyance should operate as a security for the
repayment of money, will make it such, and give to the mortgagor
the right of redemption. (¢) A deed absolute on the face of it,
and though registered as a deed, will be valid and effectual as a
mortgage, as between the parties, if it was intended by them to be
merely a security for a debt, and this would be the case though the
defeasance was by an agreement resting in parol ; for parol evi-
dence is admissible in equity, to show that an absolute deed was
intended as a mortgage, and that the defeasance has been

* omitted or destroyed by fraud, surprise, or mistake. (a) *143
When it is once ascertained that the conveyance is to be

considered and treated as a mortgage, then all the consequences
appertaining in equity to a mortguge are strictly observed, and the
right of redemption is regarded as an inseparable incident. ()

(c) Taylor v. Weld, 5 Mass. 100; Cary v. Rawson, 8 id. 1569; Wharf v. Howell,
5 Binney, 499; Menude v. Delaire, 2 Desaus. 664; Reed v. Lansdale, Hardin, 0;
James v. Morey, 2 Cowen, 246; Anon., 2 Hayw. 26; Dabney v. Green, 4 Hen. &
Munf. 101; Thompson v. Davenport, 1 Wash. 125; Hughes v. Edwards, 9 Wheaton,
489; Hicks v. Hicks, 5 Gill & Johns. 76; Kelly v. Thompson, 7 Watts, 401; Holmes
o. Grant, 8 Paige, 243.

(a) Maxwell ». Montacute, Prec. in Ch. 526; Lord Hardwicke, in Dixon v. Parker,
2 Ves. Sen. 25; Marks v. Pell, 1 Johns. Ch. 694; Washburne v. Merrills, 1 Day,
139; Strong v. Stewart, 4 Johns. Ch. 167; James v. Johnson, 6 id.417; Clark v.
Henry, 2 Cowen, 324; Murphy v. Trigg, 1 Monroe, 72; Slee v. Manhattan Company,
1 Paige, 48; Hunt v. Rousmaniere, 1 Peters, 1; Story, J.,in Taylor v. Luther, 2 Sum-
ner, 232, and in Flagg v. Mann, ib. 5638; MclIntyre v. Humphreys, 1 Hoff. Ch. 81;
Brainerd v. Brainerd, 16 Conn. 575 ; Jenkins v. Eldredge, 3 Story, 202,293 ; [Russell
v. Southard, 12 How. 139; Hills v. Loomis, 42 Vt. 562; Hodges v. Tennessee M. & F.
Ins. Co.,, 8 N. Y. (4 Seld.) 416; Reitenbaugh v. Ludwick, 31 Penn. St. 131, 138;
Weatbhersly v. Weathersly, 40 Miss. 462, 469; Lincoln ». Wright, 4 De G. & J. 16;
Douglass v. Culverwell, 8 Giff. 251. See Osgood v. Thompeon Bank, 30 Conn. 27;)
[Haigh 0. Kaye, 7 L. R. Ch. 460; Peugh v. Davis, 96 U. S. 332; Villa v. Rodriguez,
12 Wall. 328; Campbell v. Dearborn, 109 Mass. 130; Pond ». Eddy, 113 id. 149.
See Hassam v. Barrett, 115 id. 256; Radford v. Folsom, 68 Iowa, 473.)

It was adjudged in the Court of Errors in New York, in Webb ». Rice, 6 Hill,
219, that parol evidenice was not admissible in a court of law, to show that a deed
absolute on its face, was intended as a mortgage. [Watson v. Dickens, 12 Sm. &
Marsh. 608; Bragg v. Massie, 38 Ala. 89, 106; Bryant v. Crosby, 36 Me. 52
(compare Richardson v. Woodbury, 43 Me. 206.) Contra, Hannay v. Thompson,
14 Texas, 142.)

It is often a perplexed question, whether a conveyance was intended to be abso-
lute or as a security merely : the cases were extensively reviewed by the Ass. V. Ch.
of New York, in Brown v. Dewey, 1 Sandf. Ch. 67, and it was considered that the
:ibtmee of the personal liability of the grantor to repay the money was not s concla-

ve test.

(8) Jaques v. Weeks, 7 Watts, 261; Wright v. Bates, 13 Vt. 341, 5. ».
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An agreement, at the time of the loan, to purchase for a given
price, in case of default, is not permitted to interfere with the right
of redemption ; (¢) though an agreement to give the mortgagee
the right of preémption, in case of a sale, has been assumed to be
valid. (d) But atour public sales, which always take place when
the equity of redemption is foreclosed, either by judicial decree, or
under the operation of a power to sell, no such agreement could
have application; and it may be questioned whether it does not
come within the equity and policy of the general principle, which
does not permit agreements at the time of the loan, for a purchase,
in case of default, to be valid.

The mortgagee may contract subsequently to the mortgage,
for the purchase or release of the equity of redemption upon fair
terms; and yet no agreement for a beneficial interest out of the
mortgaged premise‘s, while the mortgage continues, is permitted to
stand, if impeached in a reasonable time. The reason is, that the
mortgagee, from his situation, wields a very influential motive,
and he has great advantage over the mortgagor in such a trans-
action. (¢) y* He may become the purchaser at the sale of the

(c) Bowen v. Edwards, 1 Rep. in Ch. 221; Willett v. Winnell, 1 Vern. 488. But
if the agreement be subsequent and independent, that the grantee will reconvey upon
repayment of the purchase-money, it does not convert the first deed into a mortgage.
Kelly v. Thompson, 7 Watts, 401.

(d) Orby v. Trigg, 8 Eq. Cas. Abr. 599, pl. 24; 9 Mod. 2, 8. c.

(e) Wrixon v. Cotter, 1 Ridgw. P. C.205; Austin v. Bradley, 2 Day, 468. Lord
Redesdale, in Hickes v. Cooke, 4 Dow, 16. [See Russell v. Southard, 12 How. 139, 1564 ;
Ford v. Olden, L. R. 8 Eq. 461 ; Sheckell v. Hopkins, 2 Md. Ch. 89; Locke v. Palmer,
26 Ala. 8312; West v. Reed, 651I11. 242.]

y' A mortgagee is in a similar position
to a trustee, and can only maintain & pur-
chase of the mortgagor’s interest by show-
ing the utmost fairness and good faith.
Peugh v. Davis, 96 U. S. 332; Villa v.
Rodriguez, 12 Wall. 323, 339; Talbot v.
Provine, 7 Baxt. 502; Brown v. Cowell,
116 Mass. 461; Tatum v. McLellan, 50
Miss. 1; Pairo v. Vickery, 87 Md. 467.
But in England it has been held that, in
the absence of proof to the contrary, mort-
gagee and mortgagor are to be deemed to
contract with each other on the ordinary
footing of vendor and purchaser. Mel-
bourne Banking Corp. v. Brougham, 7
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App. Cas. 307. See Prees v. Coke, 6 L.
R. Ch.646; Hickley v. Hickley, 2 Ch. D.
190. The general proposition that equity
will narrowly watch transactions where
one party is in a position to exercise
pressure upon the other is, however, well
established in England. O'Rorke v. Bol-
ingbroke, 2 App. Cas. 814; Eyre v.
Hughes, 2 Ch. D.148; Earl of Aylesford
v. Morris, 8 L. R. Ch. 484; In re Biel’s
Estate, 16 L. R. Eq. 677. See Judd o
Green, 45 L. J. Ch. 108. Whether there
will be a merger in case of such a pur-
chase depends, as in other cases of merger,
upon the actual or presumed intention of
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® mortgaged premises by the master under a decree; (a) *144
and, in New York, he is permitted, by statute, to purchase

at the sale under a power, though he be the person who sells, pro-
vided he acts fairly and in good faith ; and in that case no deed is
requisite to make bhis title perfect; but the affidavit of the sale,
when recorded, is sufficient evidence of the foreclosure. (5) With-
out such a statute provision, the purchase would be subject to the
scrutiny of a court of equity, and liable to be impeached, though
the purchase is defeasible only by the cestui que trust, and not
ipso facto void. (¢)

(4.) Of Conditional Sales and Covenants to pay.— The case
of sale, with an agreement for a repurchase within a given time,
is totally distinct, and not applicable to mortgages. Such con-
ditional sales or defeasible purchases, though narrowly watched,
are valid, and to be taken strictly as independent dealings between
strangers ; and the time limited for the repurchase must be pre-
cisely observed, or the vendor’s right to reclaim his property will
be lost. ()

(a) Ex parte Marsh, 1 Mad. 148.

(b) New York Revised Statutes, ii. 546, sec. 7, 14.

(c) Munroe v. Allaire, cited in 1 Caines, 19; Davoue v. Fanning, 2 Johns. Ch. 252;
Downes v. Grazebrook, 3 Meriv. 200; Slee v. Manhattan Company, 1 Paige, 48.

(d) Barrell v. Sabine, 1 Vern. 268; Endsworth v. Griffith, 16 Viner, 468, pl. 8;
Longuet v. Scawen, 1 Ves. Sen. 405; 1 Powell on Mortgages, 188, note T. If it be
doubtfal whether the parties intended a mortgage or a conditional sale, courts of
equity incline to consider the transaction a mortgage as more benign in its operation.
Poindexter v. M’Cannon, 1 Dev. Eq. 373. The test of the distinction is this: If the
relation of debtor and creditor remains, and a debt still subsists, it is a mortgage ; but
if the debt be extinguished by the agreement of the parties, or the money advanced
is not by way of loan, and the grantor has the privilege of refunding, if he pleases,
by a given time, and thereby entitle himself to a reconveyance, it is a conditional
sale. Slee v. Manhattan Company, 1 Paige, 48; Goodman v. Grierson, 2 Ball &
Beat. 274 ; Marshall, Ch. J., in Conway v. Alexander, 7 Cr. 237; Robinson ». Crop-
sey, 2 Edw. Ch. 188; Flagg v. Mann, 14 Pick. 467; 2 Sumner, 534; Holmes v. Grant,
8 Paige, 243. [See Alderson v. White, 2 De G. & J. 97; Brewster v. Baker, 20 Barb.
364; Locke o. Palmer, 26 Ala. 312; Murphy v. Barefleld, 27 id. 634; West v. Hen-
drix, 28 id. 226; Hoopes v. Bailey, 28 Miss. 828; Davis v. Stonestreet, 4 Ind. 101;
Lucketts v. Townsend, 8 Texas, 119; Brown v. Dewey, 2 Barb. 28; Baker v. Thrasher,

the one in whom the two estates are in the equity. Adamsv. Angell, 5 Ch. D.
united. Hence there will be no merger 634: O'Loughlin v. Fitzgerald, 7 Ir. R.
against the mortgagee’s interest. If Eq. 483; Fellows v. Dow, 68 N. H. 21;
merger takes place, it would seem clear Duffy v. McGuiness, 18 R. 1. 695; Smith
that the mortgage estate, at least where v. Roberts, 91 N. Y. 470. See Dickason
itis regarded as simply a lien, must merge v. Williams, 120 Mass. 182.
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Property of every kind, real and personal, which is capable of
sale, may become the subject of a mortgage ; quod emptionem, ven-
ditionemque recipit, etiam pignorationem recipere potest. It will,
consequently, include rights in reversion and remainder, possibili-
ties coupled with an interest, rents, and franchises; but a mere
expectancy as heir is a naked possibility, and not an interest capa-
ble of being made the subject of contract. (¢)

If a leasehold estate be mortgaged, it is usual to take the mort-
gage by way of underlease, reserving a few days of the original
term; and this is done that the mortgagee may avoid being

liable for the rents and covenants which run with the land.
*145 *It is now settled, that the mortgagee of the whole term is

liable on these covenants even before entry ; and the case
of Eaton v. Jaques, (a) which had declared a contrary doctrine,
after being repeatedly attacked, was at last entirely destroyed as
an authority. (5) A mortgage is usually accompanied with a bond
for the debt intended to be secured by it ; but a covenant for the
payment of the money, inserted in the mortgage, will be sufficient
and equally effectual with us; though in England, upon a very
narrow construction of the statute of 8 W. & M., the remedy by
an action of covenant does not lie against a devisee. (¢) The cov-
enant must be an express one, for no action of covenant will lie
on the proviso or condition in the mortgage ; and the remedy of
the mortgagee for non-payment of the money according to the
proviso, would seem to be confined to the land, where the mort-
gage is without any express covenant or separate instrument.
The absence of any bond or covenant to pay the money will not
make the instrument less effectual as a mortgage. (d) !
4 Denio, 493; Bethlehem v. Annis, 40 N. H. 34. See, as to a conveyance in trust,
Bell v. Carter, 17 Beav. 11;] [O'Reilly 2. O’'Donoghue, 10 Ir. R. Eq. 73.] The court
of equity never relieves the grantor who neglects to perform the condition on which
the privilege of repurchasing depended. Davis v. Thomas, 1 Russ. & M. 506.

(e) Lord Eldon, in Carleton v. Leighton, 3 Meriv. 667. (a) Doug. 488.

() Williams v. Bosanquet, 1 Brod. & Bing. 238. It is, however, said to be better
for the mortgagee to take an assignment of the whole time, than an underlease by
way of mortgage ; for then the right of renewal of the lease will be in him. 1 Powell
on Mort. 197, n. 1. By the New York Revised Statutes, i. 739, lands held adversely
may be mortgaged, though they cannot be the subject of grant.

(c) Wilson v. Knubley, 7 East, 128.
(d) Floyer v. Lavington, 1 P. Wms. 268; Briscoe v. King, Cro. Jac. 281 ; Yelv.

1 Culver v. Sissons, 3 Comst.264. The equity can be affected 18 by charging the
only way in which the assignee of the land in his hands, for there is no privity
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(5.) Of the Power to sell. — * It is usual to add to the * 146
mortgage a power of sale in case of default, which enables
the mortgagee to obtain relief in a prompt and easy manner, with-
out the expense, trouble, formality, and delay of foreclosure by a
bill in equity. The vexatious delay which accrues upon fore-
closure arises not only from the difficulty of making all proper
persons parties, but chiefly from the power that chancery assumes
to enlarge the time for redemption on a bill to foreclose. There
are cases in which the time has been enlarged, and the sale post-

206; Lord Hardwicke, in Lawley v. Hooper, 8 Atk. 278 ; Drummond v. Richards,
2 Munf. 837; Scott v. Fields, T Watts, 360. This doctrine has been made a statute
provision in the New York Revised Statutes, i. 788, sec. 139, where it is declared,
that no mortgage shall be construed as implying a covenant for the payment of the
money ; and if there be no express covenant for such payment in the mortgage, and
no bond or other separate instrument to secure payment, the mortgagee’s remedy is
confined to the land mortgaged. [Hone ». Fisher, 2 Barb. Ch. 569.] In Ancaster v.
Magyer, 1 Bro. C. C. 454, Lord Thurlow, however, intimated very strongly, that though
the mortgage was unaccompanied with either bond or covenant, yet that the mort-
gagee would have the rights of a contract creditor, for there was still a debt; but the
statute in New York has disregarded the suggestion, and it is in opposition to the

current of authority and the reason of the thing.

of contract between the mortgagee and
him ; and a promise to pay the debt made
to the mortgagor for his benefit will not
alter the case. Mellen v. Whipple, 1 Gray,

1 The statement of thc note would
seem to be sound upon principle, but it
has been held that a grantee of the equity,
by a deed reciting that the grantee as-
sumes the payment of the mortgage debt,
and that this is a part of the considera-
tion, does become liable to the mortgagee,
and this though his grantor was not so
liable, being himself an assignee of the
equity. Dean v. Walker (IIL, 1883), 16
Rep. 589; Mechanics’ Savings Bank v.
Goff, 13 R. 1. 516 ; Merriman v». Moore,
90 Penn. St. 78. But as to last part of
statement, see Vrooman v. Turner, 69
N. Y. 280; Carter v. Holahan, 92 N. Y.
498. See further, Dunning v. Leavitt, 85
N. Y. 80; and see, especially, Meech v.
Ensign, 49 Conn. 191, where many of the
cases are cited and the various reasons
given for the decisions discussed; s. c.

817; Garnsey v. Rogers, 47 N. Y. 283. 2! So
& covenant to pay the mortgage debt can-
not be made to run with the mortgaged
premises. Glenn v. Canby, 24 Md. 127.

44 Am. R. 225, and note; Moore’s App.,
88 Penn. St. 450; Woodbury v. Swan,
58 N. H. 880; George v. Andrews, 60
Md.26. The liability of such grantee to
his own grantor rests, of course, upon
ordinary principles of contract. It is held
that such grantor may recover the full
amount of the debt even before he has
paid it. Locke v. Homer, 131 Mass. 93 ;
Furnas v. Durgin, 119 Mass. 500; Spark-
man v. Gove, 44 N.J. L. 252. See further,
as to the effect of an agreement between
two persons, that one of them shall pay
money to a third, in making such third
person a cestui que trust, In re Empress
Engineering Co., 16 Ch. D. 125; Lloyds
v. Harper, ib. 200; In re Flavell, 25
Ch. D. 89. For a statement of the dif-
ferent questions that may be presented,
see Drury v. Hayden, 111 U. 8. 223
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poned, again and again, from six months to six months, to the great
annoyance of the mortgagee. (a) These powers are found, in
England, to be so convenient, that they are gaining ground very
fast upon the mode of foreclosure by process in chancery. Lord
Eldon considered it to be an extraordinary power, of a dangerous
nature, and one which was unknown in his early practice. (5)
He was of opinion that the power ought, for greater safety, to
be placed in a third person, as trustee for both parties; and this
appears to be still a practice, (¢) though it is considered as

rather unnecessary and cumbersome. The mortgagee
* 147 * himself, under such a power, becomes a trustee for the

surplus ; and if due notice of the sale under the power be
not given, the sale may be impeached by bill in chancery. (a)
The title under the power from the mortgagee himself is sufficient
in law, and the mortgagor will not be compelled to join in the
conveyance. ()

A power given to the mortgagee to sell on default may be given
by any person otherwise competent to mortgage, of the age of
twenty-one years, though formerly in New York he was required
to be of the age of twenty-five; and the power, before any pro-
ceedings are had under it, must be duly registered or recorded. (¢)
These powers fall under the class of powers appendant or annexed
to the estate, and they are powers coupled with an interest, and

(a) In Edwards v. Cunliffe, 1 Mad. 287, the usual order on foreclosure was, that
the mortgagor pay in six months or stand foreclosed. This was afterwards enlarged
to six months more, then to five, then to three, and to three again.

(b) Roberts v. Bozon, February, 1825. The power to sell inserted in & mortgage,
though unknown to Lord Eldon in his early practice, is of a more ancient date than
even the life of Lord Eldon ; for we find an instance of it in Croft v. Powell, Comyns,
608. It was there insisted to be a valid power; and the court, without questioning
its operation, decided the cause on the ground that the mortgagee had not conveyed
an absolute estate under the power. Lord Eldon’s aversion to innovation has grown
with his growth, and breaks out on every occasion; but who does not revere, even
in his errors, the justum et tenacem propositi virum ?

{c) Anon., 6 Mad. 10. (a) Ibid.

(b) Corder v. Morgan, 18 Ves. 344. After a sale under a power, the mortgagor’s
interest is devested, and he becomes a tenant at sufferance. Kinsley v. Ames,
2 Met. 29.

(c) New York Revised Statutes, ii. 545, sec. 1, 2. A notice of sale under the
power must be published, at least once in each week, for twelve weeks succes-
sively, in a county newspaper, and by affixing the notice, for the same period, on the
court-house door. Ib. sec. 3. In Maine, the publication is to be three weeks, either
in a county newspaper, or by notice on the party, and having it recorded. Act of
Maine, 1838, c. 338.
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are irrevocable, and are deemed part of the mortgage security,
and vest in any person, who, by assignment or otherwise, becomes
entitled to the money secured to be paid. (d) But the power is
not divisible, and an assignment by the mortgagee of a part of
his interest in the mortgage debt and estate will not carry with
it a corresponding portion of the power. (¢) There may be diffi-
cult questions arising, as to the competency of persons to mort-
gage, who have only qualified interests in the estate, or are
invested with beneficial or trust powers. But a power to mort-
gage includes in it a power to execute a mortgage, with a power
to sell; (f) and the better opinion would seem to be, that a
power to sell for the purpose of raising money will imply a
power to mortgage, which is a conditional sale, and within the
object of the power.(9) Such powers are construed.

liberally, in furtherance of the beneficial * object. A *148
power to appoint land has been held to be well executed,

by creating a charge upon it; and a power to charge will include
a power to sell. (a) The case falls within the reason and policy
of the doctrine that a trust to raise money out of the profits of
land will include a power to sell or mortgage ; and such a con-
struction of the power has been long an established principle in
the courts of equity.(d) But if the execution of a power be
prescribed by a particular method, it implies that the mode pro-
posed is to be followed, and it contains a negative upon every
other mode. (¢) This rule more strongly applies to extended, than
to restricted executions of powers, for omne majus in se minus
continet, and, generally, the execution of a power will be good,
though it falls short of the full extent of the authority. (d)! In

(d) Bergen v. Bennett, 1 Caines, 1; Wilson v. Troup, 2 Cowen, 195; New York
Revised Statutes, i. 735, sec. 108 ; ib. 737, sec. 133.

(¢) Wilson v. Troup, ubi supra.

(f) Wilson v. Troup, 7 Johns. Ch. 25; [Re Chawner's Will, 22 L. T. 262.]

(9) 1 Powell on Mortgages, 61, Am. ed. Boston, 1828.

(a) Roberts v. Dixall, 8 Eq. Cas. Abr. 668, pl. 19; Kenworthy v. Bate, 6 Ves.
798. -

(5) Lingon v. Foley, 2 Ch. Cas. 205; Sheldon v. Dormer, 2 Vern. 310; Trafford
t. Ashton, 1 P. Wms. 415; Allan v. Backhouse, 2 Ves. & B. 66.

(c) Ivy v. Gilbert, 2 P. Wms. 13; Mills ». Banks, 3 id. 1.

(d) Isherwood v. Oldknow, 3 Maule & 8. 383; Sugden on Powers, 447, 449, 2d
London ed.

! Powers of Sale.—(a) Ezecution.— use, and their validity is unquestioned.
Powers of sale are now in very general A sale in pursuance of such a power, to
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respect, however, to the execution of a power to sell contained in
a mortgage, the specific directions usually contained in the mort-

be valid, must strictly comply with its
terms. Mitchell v. Bogan, 11 Rich. 686;
Cranston v. Crane, 97 Mass. 469 ; Walthall
v. Rives, 34 Ala. 91; Roarty v. Mitchell,
7 Gray, 243; Simson v. Eckstein, 22 Cal.
590 ; Bradley v. The Chester Valley R. R.
Co., 36 Penn. St. 141; Smith v. Provin,

x1 The nature of the duties of a mort-
gagee or trustee sclling depend on the
wording of the power. If any discretion
is given, it must be exercised in good
faith, for the benefit of all concerned.
Beyond this a court of equity will not
interfere. Markey v. Langley, 92 U. S.
142; Olcott v. Bynum, 17 Wall. 44. See,
generally, as to the control a court of
equity will exercise over the discretion
given to trustees, Gisborne v. Gisborne,
2 App. Cas. 800 ; Davey v. Ward, 7 Ch. D.
764; Tabor v. Brooks, 10 Ch. D. 273;
Coates v. Brittlebank, 30 W. R. 99; Felt-
ham v. Turner, 28 L. T. 845; Weiland v.
Townsend, 33 N. J. Eq. 893, and note. It
is well settled that if a trustee, or one in
a flduciary capacity, purchases the prop-
erty as to which he stands in that rela-
tion, equity at least will examine the trans-
action narrowly, and will set aside the
sale on slight grounds ; and perhaps the

" better rule is that the parties interested

have an absolute right to have such a sale
set aside, if such relief is asked within a
reasonable time. Hayward ». National
Bank, 96 U. S. 611 ; Twin Lick Oil Co. ».
Marbury, 91 U. S. 587; Morse . Hill, 188
Mass. 60; Union Slate Co. v. Tilton, 69
Me. 244; Dyer v. Shurtleff, 112 Mass.
166; Smith v. Drake, 23 N. J. Eq. 802;
Stephen v. Beall, 22 Wall. 320 ; Aberdeen
Town Council v. Aberdeen University, 2
App. Cas. 6544. See further, McPherson
v. Watt, 3 App. Cas. 254; Panama, &c.
Co. v. India Rubber, &ec. Co., 10 L. R. Ch.
515; Smith v. Sorby, 3 Q. B. D. 552.
But it would seem that where one who
has not the legal title attempts to be-
[158]

4 Allen, 618; Wing v». Cooper, 37 Vt. 169.
Not only is a literal compliance necessary,
but the mortgagee is bound to use reason-
able diligence to protect the mortgagor’s
interests. Jenkins v. Jones, 2 Giff. 99,
108.21 If le sells, and himself becomes
the purchaser, the transaction will be

come the purchaser at a sale by himself
under a power which gives him no right
to become himself the purchaser, he
gets no title, and holds as before. The
holder of the power in such case acts
simply as the agent of the true owner, the
conveyance being made in legal contem-
plation by the latter, and his assent being
abeolutely necessary to the passing of the
title. Middlesex Bank v. Minot, 4 Met.
825 ; Canfleld ». Minneapolis, &c. Assn.,
14 Fed. Rep. 801; Twin Lick Oil Co. v.
Marbury, supra. See Woonsocket Inst.
Sav. v. Am. Worsted Co., 13 R. I. 255;
Dawkins v. Patterson, 87 N. C. 384.
Compare Clark v. Blackington, 110 Mass.
869. No clear rule has been, or perhaps
can be, laid down for fixing the time
within which suit must be brought when
the sale is only voidable. The delay to
constitute a bar must be such as amounts
to equitable laches. There will be held
to be such laches where the true owner
stands by and allows the purchaser to
materially alter his position upon the
reasonable belief that the owner assents
to the sale, and also where the owner does
or omits to do acts the doing or omission
of which furnishes sufficient evidence of
an intention to ratify or confirm the sale.
Perhaps the rule does not extend further
than this, except where the analogy of the
statute of limitations is applied. Lindsay
Petroleum Co. v. Hurd, 56 L. R. P. C. 221,
239; Erlanger v. New Sombrero Phos-
phate Co., 3 App. Cas. 1218, 1230, 1279;
Morse v. Hill, 186 Mass. 60; Nudd v. Pow-
ers, ib. 278 ; Knox v. Gye, 5 L. R. H. L.
666.
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gage, and particularly when they are the subject of a statute
provision, will preclude all departure from those directions,
and consequently the power in the mortgage to sell would not
include a power to lease. It is declared by statute, in New York,
that where any formalities are directed by the grantor of a power
to be observed in the execution of the power, the observance of
them is necessary; and the intentions of the grantor as to the
mode, time, and conditions of its execution, unless those condi-
tions are merely nominal, are to be observed. (¢)

(6.) Mortgage of Reversionary Terms.— A very vexatious ques-
tion has been agitated, and bas distressed the English
courts from the early case *of Graves v. Mattison (a) *149
down to the recent decision in Winter v. Bold, () as to
the time at which money provided for children’s portions may be
raised by sale or mortgage of a reversionary term. The history
of the question is worthy of a moment’s attention, as a legal
curiosity, and a sample of the perplexity and uncertainty which
complicated settlements *‘rolled in tangles,” and subtle disputa-
tion, and eternal doubts, will insensibly incumber and oppress a

(e) New York Revised Statutes, i. 736, sec. 119, 120, 121. A power of sale can-
tained in a mortgage is held valid